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Court of Appeals of the District of Columbia 


No. 4860. 

Corning Glass Works, Appellant, 

vs. 

j 

Commissioner of Internal Revenue, j 


1 Docket Number 9826. 

Corning Glass Works, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

For Taxpayer: Laurence Graves, Esq. 

For Commissioner: D. D. Shepard, Esq., W. |F. Gibbs, 
Esq. j 

Docket Entries. 

1925. 

i 

Dec. 10. Petition received and filed. 

“ 14. Copy of petition served on Solicitor. 

(i 14. Notification of receipt mailed taxpayer, j 

1926. j 

Feb. 10. Answer filed by Solicitor. j 

“ 13. Copy of answer served on taxpayer. Assigned to 

General Calendar. 

1927. ! 

Jan. 21. Hearing set March 23, 1927. I 

Mar. 12. Motion for continuance—filed by taxpayer. 

“ 17. Granted to June 6, 1927. Both sides notified. 

Apr. 1. Motion to consolidate with 24,704 filed by G. C. 
“ 6. Granted. Both sides notified. 

June 6. Hearing had before Mr. Milliken on merits, 30 
days to file briefs. 

“ 9. Transcript of hearing, June 6, 1927, filed. 

1—4860a ! 


2 


CORNING GLASS WORKS VS. COMMR. OF INT. REV. 


July 6. Brief and findings filed by taxpayer. 

44 6. Motion extension 7-6- to 7-16- to file brief, filed by 

G. C. 

44 7. Granted. Both sides notified. 

16. Motion for extension to 7-19- to file brief filed bv 
G. C. 

44 19. Brief filed by G. C. 

4 4 21. Motion 7-16-27—Granted. Both sides notified. 

Dec. 22. Findings of Facts and opinion rendered. Mr. Mil- 
liken—Judgment will be entered on 20 days 
notice—Rule 50. 

1928. 

Jan. 26. Notice of settlement filed by G. C. 

44 31. Notice allowing taxpayer until Feb. 21, 1928, to 

file alternative Settlement for hearing Mar. 1, 
1928—failure to do so hearing set 2-27-28. 

Feb. 27. Hearing had before Mr. Phillips on settlement— 
assigned Mr. Milliken. 

44 28. Order of redetermination—entered. 

Aug. 27. Stipulation of venue filed. Ct. of Appeals of D. C. 
44 27. Petition for review with assignment of errors filed 

by taxpayer. 

44 27. Proof of service filed. 

44 27. Praecipe with proof of service thereon filed. 

Now, October 17, 1928, the foregoing Docket Entries cer¬ 
tified from the record as a true copy. 

[Seal Board of Tax Appeals, 1924] 

1 B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals . 

2 United States Board of Tax Appeals. 

Docket No. —. 

Appeal of Corking Glass Works, Corning, N. Y. 

Petition. 

Filed Dec. 10, 1925. 

The above-named taxpayer hereby appeals from the de¬ 
termination of the Commissioner of Internal Revenue set 
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forth in his deficiency letter (IT :CA :2223-9-60-D) dated 
October 14, 1925, and as the basis of its appeal sets forth 
the following: 

i 

Jurisdiction of the Board. 

1. The taxpayer is a New York corporation, With prin¬ 
cipal office at Corning, N. Y. 

2. The deficiency letter (a copy of which is attached) was 

mailed to the taxpayer on October 14, 1925, and states a 
deficiency of $70,119.70 for 1921, $57,497.90 for 192&, a total 
of $127,617.60. I 

3. The taxes in controversy are income and profits taxes 

for the year 1921 and income taxes for the year 1922, and 
are more than $10,000.00, to wit, $55,140.21 for 1921, and 
$50,061.52 for 1922, a total of $105,201.73. | 

i 

i 

3 Assignments of Error. 

I 

4. The determination of tax contained in said 4 e fichmcy 
letter is based upon the following errors: 

( a ) The Commissioner, in determining the alleged defi¬ 

ciencies for 1921 and 1922, has failed to allow as deductions 
from gross income proportionate parts of the March 1,1913, 
value of a certain contract which the taxpayer had with 
the General Electric Company, Schenectady, N. jY., i. e., 
$141,492.17 each year. j 

(b) The Commissioner, in determining the alleged defi¬ 
ciencies for 1921 and 1922, has failed to allow as deduc¬ 
tions from gross income appropriate parts of the commis¬ 
sion paid upon the sale of a preferred stock issue of $3,000,- 
000, i. e., $6,000 for 1921, and $234,000 for 1922. j 

(' c ) The Commissioner, in determining the alleged defi¬ 
ciency for 1922, has failed to allow the deduction from gross 
income as an ordinary and necessary expense of a payment 
of $25,000 to the Corning Hospital, Corning, N. ]Y. 

( d ) The Commissioner, in determining the alleged defi¬ 
ciency for 1921, has failed to include in invested capital a 
proper amount for intangible property bona fidd paid in 
for stock prior to March 3, 1917, consisting of goodwill, 
patents, and contract rights, i. e., $233,750. 
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( e) The Commissioner, in determining the alleged defi¬ 
ciency for 1921, has failed to include in invested capital the 
cash value of certain promissory notes bona fide paid in for 
common stock by the officers and employees of the tax¬ 
payer corporation, i. e., $14,000. 

(/) The Commissioner, in determining the alleged defi¬ 
ciency for 1921, has failed to include in invested capital ac¬ 
tual cash bona fide paid in for preferred stock by the com¬ 
mon stockholders of the taxpayer corporation, i. e., $123,- 
880.24. 

(g) The Commissioner, in determining the alleged defi¬ 
ciency for 1921, has failed to include in invested capital an 

adjustment for depreciation of tangible assets for the 
4 years 1917 to 1920 inclusive deducted by the tax¬ 
payer upon its return but disallowed by the Com¬ 
missioner, i. e., $250,740.09. 

(h) The Commissioner, in determining the alleged de¬ 
ficiency for 1921, has erred by deducting from invested 
capital Federal income and profits taxes upon income of 
1916 to 1920 inclusive, i. e., $331,229.21 for 1920 and 
$7,678.14 for the prior years. 

Statement of Facts 

5. The facts upon which the taxpayer relies as the basis 
of its appeal are as follows: 

Contract depreciation: 

(a) On April 6, 1910, the Corning Glass Works entered 
into a contract effective as of January 1, 1910, with the 
General Electric Company and others, which substantially 
guaranteed to the Corning Glass Works the sale of a cer¬ 
tain percentage of the total bulbs and tubing to be required 
by all manufacturers of incandescent lamps in the United 
States for each year up to and including 1924, such bulbs 
and tubing to be sold by the Corning Glass Works at a fixed 
percentage in excess of cost. 

(b) On January 28,1922, a revised agreement was signed, 
effective as of January 1, 1920, adjusting the terms of the 
prior contract retroactively to the latter date, and extend¬ 
ing the duration of the contract to December 31,1930. 

( c) Under this contract, the taxpayer’s sales of bulbs 
and tubing and the net profits attributable to these sales 
were as follows: 
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5 Year. 

Sales of 

bulbs. 

Snle.s of 
tubing. 

Net profits. 

1910 . 

... $772,721.20 

$200,869.05 

$200,899.59’ 

1911 . 

878,725.55 

237,062.24 

232,584.98 

1912 . 

... 875,993.22 

237,339.44 

292,872.40 

1913 . 

... 984,207.95 

229,040.84 

242,779.62 

1914 . 

919,554.54 

244,747.80 

2p5,461.53. 

1915 . 

... 1,028,530.48 

223,295.61 

287,740.73» 

1916 . 

... 1,716,947.55 

343,001.44 

415,655.20: 

1917 . 

... 2,755,083.79 

492,940.38 

616,551.05* 

1918 . 

... 3,715,724.15 

662,011.73 

885,038.73 

1919 . 

... 3,704,596.47 

816,065. ] 8 

1,045,378.85 

1920 . 

... 4,724,437.54 

1,129,712.75 

861,864.85 


( d) The value of the contract to the Cornijng Glass. 
Works on March 1, 1913, was not less than $3,683,512.83, 
and the depreciation sustained thereon in the years 1921 
and 1922 was not less than $141,492.17 each yeaif. 

Commission on issue of stock: 

(c) In December, 1920, $3,000,000 in preferred stock was 
issued by the Corning Glass Works. This issue was un¬ 
derwritten by Estabrook & Company, Boston, Mass., and 
the taxpayer paid Estabrook & Company $240,000 for its 

services in connection therewith. 

_ 1 

(/) The Corning Glass Works is a corporation of limited 
life. It was organized in 1911 under the provisions of sec¬ 
tion 7 of the Business Corporations Law of New York 
State of 1909, for a term of fifty years, of which forty 
years remained in 1921. One-fortieth of the total expense 
incurred, or $6,000, was deducted by the taxpayer as an 
expense in 1921. 

(g) During 1922, the preferred stock issue was recalled 
at not less than par, and the balance of the expense, or 
$234,000, was deducted in that year. 

Payment to Corning Hospital: 

(h) The Corning Glass Works paid $25,000 in 1922 to 
the Corning Hospital, Corning, N. Y. This payment was 

necessary in order to finance the expansion by the 
6 hospital of its facilities so as to enable it to take 
care of the injured employees of Coming Glass 
Works. Accidents are frequent in the manufacture of 
glass, and the taxpayer secured preferred treatment and 
rates in all cases of accidents to its employees. It would 
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have been necessary for the Corning Glass Works to build 
and equip a hospital of its own had it not made this pro¬ 
vision. 

Intangible in invested capital: 

(i) The Corning Glass Works, when organized on De¬ 
cember 30, 1911, succeeded a former corporation of the 
same name and the Houghton Glass Company. The old 
Corning Glass Works had been in business for many years, 
and its earnings had been consistently large, representing 
more than a normal return upon the invested capital. 
This ability to earn exceptionally large profits indicated 
the existence of an intangible asset of substantial value, 
resulting from long business experience, valuable trade 
processes and patents, the favorable opinion of custom¬ 
ers, and the other factors which make up the goodwill of 
a manufacturing concern. In addition, the corporation 
obtained upon organization the contract with the General 
Electric Company and others referred to above, which re¬ 
sulted in the substantial profits already set forth. The 
value of these intangible assets, when paid into the corpora¬ 
tion on December 30, 1911, was not less than $3,000,000. 

(j) $900,000 par value of stock was issued December 30, 
1911 against these intangible assets, and other assets hav¬ 
ing a net value of $1,763,489.62. The amount of stock issued 
against the intangible assets was not less than $566,811. 

( k ) The par value of the capital stock of the Corning 
Glass Works outstanding on March 3, 1917, was $935,000. 
25% of this amount is $233,750. 

Promissory Notes: 

{l) On January 1, 1921, the Corning Glass Works had in 
its possession certain promissory notes bona fide 
7 paid in for common stock by officers and employees 
of the corporation amounting to $14,000. 

Cash paid in for stock: 

(m) Prior to January 1, 1921, the Corning Glass Works 
had received from purchasers of its preferred stock $123,- 
880.24 in cash which had been bona fide paid in for such 
stock. 

Depreciation of tangible assets: 

(n) The Commissioner has disallowed depreciation 
upon tangible assets for the years 1917 to 1920 inclusive, 


CORNING GLASS WORKS VS. COMMR. OF INT. REV. T 

i 

claimed by the taxpayer upon its return, in the; amount of 
$250,740.09. He has failed, however, to increase invested 
capital on January 1, 1921 by the amount of the deprecia¬ 
tion disallowed. 

Deduction of income and profits taxes: 

( o) The Commissioner has deducted from the taxpayer’s 
invested capital for 1921, Federal income and profits taxes 
upon 1920 income of $331,229.21, and upon income of the 
years 1916 to 1919 inclusive, of $7,678.14. 

Propositions of Law. 

i 

6. The taxpayer, in support of its appeal, relies upon the 
following propositions of law: 

(a) In computing the net income of a corporation, there 
shall be allowed as a deduction a reasonable allowance for 
the exhaustion, wear and tear of property used in the trade 
or business, including a reasonable allowance fpr obsoles¬ 
cence. In the case of such property acquired before March 
1, 1913, this deduction shall be computed upon the basis of 
its fair market price or value as of March 1, 1913. (Sec¬ 
tion 234 (a) (7) of the Revenue Act of 1921.) 

8 (b) In computing the net income of a corpora¬ 

tion, there shall be allowed as deductions all the 
ordinary and necessary expenses paid or incurred during 
the taxable year in carrying on any trade of business. 
(Section 234 (a) (1). j 

( c) The term “invested capital” for any year means: 

(1) Actual cash bona fide paid in for stock of shares; 

(2) Actual cash value of tangible property other than 

cash bona fide paid in for stock or shares, at the time of 
such payment, but in no case exceed the par vdlue of the 
original stock or shares specifically issued therefor, unless 
the actual cash value of such tangible property at the time 
paid in is shown to the satisfaction of the Commissioner 
to have been clearly and substantially in excels of such 
par value, in which case such excess shall be treated as 
paid-in surplus; j 

(3) Paid-in or earned surplus and undivided profits; 
not including surplus and undivided profits earned during 
the year; 


I 

I 
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(4) Intangible property bona fide paid in for stock or 
shares prior to March 3, 1917 in an amount not exceeding 
(a) the actual cash value of such property at the time paid 
in, (b) the par value of the stock or shares issued therefor, 
or (c) in the aggregate, 25 percentum of the par value of 
the total stock or shares of the corporation outstanding 
on March 3, 1917 , whichever is lowest. (Section 32 6(a)- 
(1)(2)(3)(4). 

Wherefore the taxpayer respectfully prays that this 
Board mav hear and determine its appeal. 

GEORGE A. O’DONOHUE, 

Counsel for Taxpayer . 
LEWIS, MURPHY and COMPANY, 

522 Fifth Avenue, Neiv York, New York. 

Of Counsel: 

LAURENCE GRAVES, 

LEWIS, MURPHY and COMPANY, 

618 Southern Building, Washington, D. C. 

9 State of New York, 

County of New York, ss: 

Alexander D. Falek, being duly sworn, says that he is 
the president of the Corning Glass Works, the taxpayer 
named in the foregoing petition, and as such is duly auth¬ 
orized to verify the foregoing petition and is familiar with 
the statements therein contained and that the facts therein 
stated are true. 

ALEXANDER D. FALCK. 

Subscribed and sworn to before me this 9th day of De¬ 
cember, 1925. 

[seal.] ALBERT S. EGGLETON, 

Notary Public, #150, New York County 

10 Copy. 

Treasury Department, Washington. 

Office of Commissioner of Internal Revenue. 

IT :C A :2223-9-60D. Oct. 14, 1925. 

Corning Glass Works, 

Corning, New York. 

Sirs: 

The determination of your income and profits tax lia¬ 
bility for the calendar years 1921 and 1922, as shown in 
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In re; 

Corning Glass Dorics, 
Corning, New York. 

Years 

Deficiency in 

1921 

$70,119.70 

1922 

57,497.90 

Total 

$127,617.60 


1921 


Adjustments to Income 


Set income reported 
Additions; 


$ 956,939.14 


1. Excessive depreciation 

2. Amortization of contract 

3. Amortization (underwrit¬ 
ing commissions) 


$ 56,705.55 
141,492.17 


6,000.00 


Total additions 

Net income as adjusted. Revenue Agent’s Report 
.Explanation of Adjustments to Income: 

1. 


I 204,197.72 
$1161,136.86 


In accordance “with the report of the Internal 
Revenue Agent at Buffalo, New Yortc* dated August 
6, 1924, there has been disallowed as a deduction 
from income the amount of excessive depreciation 
as shown in that report • 


2 . 


Your contentions in your protest of March 5, 1925, 
in regard to the amortization of contract cannot 
be allowed by this office. Therefore, the amount 
of $141,492.17 has been disallowed as a deduction. 


The deduction on account of amortization of under¬ 
writing commissions has been disallowed inasmuch as 
any expense/for securing capital is considered to be 
a capital transaction and m&y not be de'ducted from 
indome. 



COPY AVAILABLE 


from the original bound volume 
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Invested Capital 


Capital stock 
Preferred 

Less in Underwriters 
Hands 

Surplus 

Bad debts reserve 
Tax reserve 

Total as disclosed by your books 
Deduct: 


$980,000*00 

$3,000,000*00 

2,600,000*00 400,000.00 

7,733,732.22 

54,897.80 

600,000.00 

$9,768,630.02 


1. Appraisal appreciation, 

Coming» Steuben and V/ellsboro 
plant appreciation put on books 
in 1917, 1918 and 1920 
Kingsport plant Acct. 

Reserve depreciation 


$2,481,733.05 

559,546.46 

291,037.05 

$3,332,366.56 


2. Stcck held cn. notes 

3. Dividend paid Jan. 1, 1921 

4. Dividend paid Bob. 15, aver¬ 
aged 320 days 

5. Decrease in 1919 due to allow¬ 
ance of greater depreciation 

6. 1920 income tax, $783,788.96,- 
prorated 

7. Adjusted 1916-1919 
Additional tax due 1917 to 
1919, inclusive, as shown 

by R.A.E., 1C-11-21 $377,792.86 

te3s: 

Refund 1916 tax 2,796.03 

Reduction 1917 tax 254,481.92 

w 1918 " 92,330w45 

" 1919 * 20,506.52 370,114.72 


14,000.00 

196,000.00 

43,835.62 

10,000.00 

331,229.23 


7,678.14 

3^935,109.53 
$ o,833,520.49 
2,269,450.86 


Stock sales average 


$8,102,971.35 


<V3 o /, 
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Statement, 

In re: 'Coming Glass works. 

1. In accordance with the above mentioned Revenue 
Agent*s report, the appreciation written on 
your books due to the several appraisals made 
1917, 1918 and 1920 has been disallowed as 
part of invested capital* 

2* The contentions of this office as outlined in 
letters referring to prior years on the subject 
of capital stock issued for notes, are adhered 
to for the year 1921 and invested capital lias 

been reduced by the amount issued for the notes. 

i : 

3*and 4. In accordance with Article 846* Regulations 
62. dividends paid within the first sixty days 
are presumed to be paid from surplus as at the be¬ 
ginning of the year and are promoted out oi* in¬ 
vested capital from the dates due and payable* 

5* The adjustment to 1919 income in the amount of 
♦10 ,000.00, which is not reflected in surplus, 
has been deducted here from invested capital. 

i 

6. In accordance with Article 845, Regulations 45, 
income tax for the preceding year may be con¬ 
sidered as part of invested capital only up to 
dates same becomes due and payable. 


7. Adjustments have been made to reflect the borrect 
tax liability for the years 1916, 1917, 1918 and 
1919. i 

$648,237.71 
3,000.00 


Q% of Invested capital 
Exemption 


Total credit $651,237.71 

% of | 

Capital _ Income _ Credit _ Taxable Rate _ Tax 


20# $1,161,136.86 $651,237.71 $509,899.15 


20* $101,979.83 


Profits tax 
Net income 

Less: U.S. Obligations 
net exempt 
Profits, tax 


$1,161,136.86 

$30,887.81 

1C1.979.83 132,867.64 


$101,979.83 


Taxable at 10# 


$1,028,269.22 




'Tfe Vtt*’ 


Vutj Ctf&jt&ud' / 


/js j 




Statement. 

In re: Coming Glass Works. 


Profits tax 
Tax at 10# 


$101,979.83 

102.826.92 


Total tax 

Previously assessed 


$204,806.75 

134.687.05 


To be assessed 


$ 70,119.70 


1922 


Adjustments to Net Income 


Net income reported $ 1,454,423.74 

Add: 


1. Payment, Corning Hospital $ 25,000.00 

2. Amortization of contracts 141,492.17 

3. Amortization of Preferred Stock 234,000.00 

4. Excessive depreciation - 

Claimed on .return under 
various headings $542,152.69 

Allowed 482.661.63 

Disallowed 59.491.06 459.983.25 


$ 1,914,406.97 


Explanation of Adjustments to Net Income: 

1. Careful consideration has been given to the 
information submitted in your protest of 
Karch 5, 1925 in regard to the item of 
$25,000.00 donated to the Corning Hospital. 

Your contention that this is an ordinary 
and necessary expense cannot be allowed by 
this office. 

2. See explanation #2, adjustment to net income, 1221. 

3. See explanation #3, adjustment to net income, 1921. 

4. In accordance with the Revenue Agent*s report of 

August 6, 1924, excessive depreciation in the amount 
of $59,491.06 has been disallowed. 


Statement 

In re: Coming Glass Works. 


i 



2Tet income taxable at 12-£# 

Tax at 12.^% 

Previously assessed 

To be assessed 


i?l, 914,406.97 

$ 2S9.3C0.87 
. 131.802 *97 


$ ;57,497.9C 


Payment of the deficiency shewn should not be made until you re¬ 
ceive a bill from the Collector of Internal Revenue for your District 
and payment should then be made to him. 
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office letter of February 9, 1925, has been reconsidered in 
connection with your returns, examination of your books 
of account and records and your protest of March 5, 1925, 
and discloses a deficiency in tax for the year 1921 of $70,- 
119.70 and $57,497.90 for the year 1922, as shown in the 
attached statement. 

I 

In accordance with the provisions of Section 274 of the 
Revenue Act of 1924, you are allowed 60 days! from the 
date of mailing of this letter within which to file |an appeal 
to the United States Board of Tax Appeals contesting in 
whole or in part the correctness of this determination. 

Where a taxpayer has been given an opportunity to ap¬ 
peal to The United States Board of Tax Appeals and has 
not done so within the 60 days prescribed and an assess¬ 
ment has been made, or where a taxpayer has; appealed 
and an assessment in accordance with the final decision on 
such appeal has been made, no claim in abatement in re¬ 
spect of any part of the deficiency will be entertained. 

If you acquiesce in this determination and do not desire 
to file an appeal, you are requested to sign the inclosed 
agreement consenting to the assessment of the deficiency 
and forward it to the Commissioner of Internals Revenue, 
Washington, D. C., for the attention of IT :CA :2223-9-60D. 
In the. event that you acquiesce in .a part of the determina¬ 
tion, the agreement should be executed with respect to the 
items agreed to. 

Respectfully, 

D. H. BLAIR, 

Commissioner, 

(Signed) By C. R. NASH, 

Assistant to the Commissioner. 

i 

Inclosures: Statements, Agreement—Form A, Form 882. 


(Here follow diagrams marked pages 11,12,13,14, and 15.) 


2—4860a 


i 
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16 Filed Feb. 10, 1926, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 9626. 

In re Appeal of Corning Glass Works, Corning, New York. 

Answer. 

The Commissioner of Internal Revenue by A. W. Gregg, 
Solicitor of Internal Revenue, his attorney, for answer to 
the petition heretofore filed by the above-named taxpayer, 
admits and denies as follows: 

(1) Admits the allegations of paragraphs numbered 1, 
2 and 3. 

(2) Admits that on April 6, 1910, a corporation known 
as the Corning Glass Works entered into a contract effec¬ 
tive, January 1, 1910, with the General Electric Company 
and others. 

(3) Is not advised as to the terms of such contract and 
therefore denies the remaining allegations of sub-para¬ 
graph a of paragraph 5. 

(4) Is not advised as to the terms of the revised agree¬ 
ment of January 28, 1922, and therefore denies the alle¬ 
gations of sub-paragraph b of paragraph 5. 

(5) Denies the allegations of sub-paragraphs c and d of 
paragraph 5. 

(6) Admits the allegations of sub-paragraphs e, f and g 
of paragraph 5. 

(7) Admits that the Corning Glass Works paid 

17 $25,000 in 1922 to the Corning Hospital, Corning, 
New York.* Denies the remaining allegations of sub- 

paragraph h of paragraph 5. 

(8) Is not advised as to the relation between the tax¬ 
payer on the one hand and a former corporation of the 
same name as the taxpayer and the Houghton Glass Com¬ 
pany on the other and, therefore, denies the allegations of 
sub-paragraph i of papargraph 5. 

(9) Denies the allegations of sub-paragraph j of para¬ 
graph 5. 
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(10) Admits the allegations of sub-paragraph k ;of para¬ 
graph 5. ^; 

(11) Admits that on January 1, 1921, the Corning Glass 
Works had in its possession certain promissory notes of 
the face amount of $14,000 but denies that these notes were 
bona fide paid in for stock. 

(12) Denies that these notes were worth their face value 
and further denies that they were payable absolutely and 
in any event. 

(13) Denies the remaining allegations of sub-paragraph 
l of paragraph 5. 

(14) Denies the allegations of sub-paragraphs m and n 
of paragraph 5. 

(15) Admits the allegations of sub-paragraph o | of para¬ 
graph 5. 

(16) Admits that he was in error in deducting 'from in¬ 
vested capital for the year 1921 the prorated amount of 
Federal income and profits taxes for 1920 in the! amount 
of $331,229.21 only and says that he should have: reduced 
invested capital for the year 1921 in the amount of $783,- 
788.96, the amount of income and profits taxes for the year 

1920. 

18 (17) Denies generally and specifically dach and 

every allegation not hereinbefore admitted, qualified 
or denied. 

i 

i 

Propositions of Law. 

(1) Where a contract was of no value on March 1, 1913, 
it cannot be made the basis of a deduction for depreciation 
or amortization thereof. 

(2) Commissions paid to underwriters for the iflotation 
of an issue of stock are capital expenditures and are not 
the subject of a deduction for depreciation or amortiza¬ 
tion even though the corporation has a limited life. 

(3) Contributions made to charitable corporations are 
not allowable deductions from gross income unless a direct 
benefit flows to the donor. 

(4) Intangible property not bona fide paid in for stock 
cannot be included in invested capital. 


i 
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(5) Promissory notes not bona fide paid in for stock 
may not be included in invested capital. 

Wherefore it is prayed that said petition be denied. 

A. W. GREGG, 

Solicitor of Internal Revenue, 
Attorney for Commissioner of Internal Revenue. 

Of counsel: 

JOHN D. FOLEY, 

Special Attorney, 

Bureau of Internal Revenue. 

Now, October 17, 1928, the foregoing Answer certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

19 A true copy. Teste: 

D. B. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

United States Board of Tax Appeals. 

Docket No. 9826. 

Promulgated December 22, 1927. 

Corning Glass Works, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

1. WJiere two corporations were consolidated under the 
laws of New York, and where the resulting corporation ac¬ 
quired the assets of one of the old corporations in consid¬ 
eration of the exchange of its capital stock for the stock 
of the old corporation; held, that the consolidation re¬ 
sulted in the creation of a new corporation and the dis¬ 
solution of the old corporations, and that the assets of the 
old corporation were bona fide paid in for the stock of the 
new corporation. 
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i 


2. Corporate entity sliould not be lightly disregarded. 

3. Intangible assets valued. 

4. Where a corporation sells its stock at par; under a 
contract which recites that the purchaser is to be paid a 
certain amount for his services, held, that the ambunt paid 
in for the stock was the difference between pa it and the 
amount paid the purchaser. 

5. Cash paid in for stock may be included in; invested 
capital, although the stock cannot be issued until later. 

6. A contribution by a corporation to a hospital held, 

under the facts of the case, not to be an ordinary ijnd neces¬ 
sary business expense. i 

Laurence Graves, Esq., for the petitioner. i 

D. D. Shepard, Esq., for the respondent. 


This proceeding involves deficiencies in income and 
profits taxes for the year 1921, in the amount of $70,- 
119.70, and for 1922 of $57,497.90. Petitioner asserts that 
respondent committed the following errors with Respect to 
its invested capital for the year 1921: Respondent failed 
to include in such invested capital, (a) intangible property 
acquired by petitioner prior to March 3, 1917, in ! exchange 
for its capital stock; (b) the cash value of certain promis¬ 
sory notes paid in for common stock by the officers and 
employees of the petitioner, in the amouAt of $14,- 
20 000, ( c ) cash paid in for preferred stock by peti¬ 

tioner’s employees in the amount of $123,SB0.24; ( d) 
the amount of $250,740.09, which was claimed aH deprecia¬ 
tion by petitioner in its returns for the years 19] 7 to 1920, 
inclusive, and which was disallowed by respondent, and (e) 
by reducing invested capital by deducting therefrom cer¬ 
tain Federal income and profits taxes. Petitioner further 
asserts that the Commissioner erred (/) in refusing to per¬ 
mit it to deduct from gross income for the yea;rs 1921 to 
1922, proportionate parts of the March 1, 1913 value of 
a contract which it had with the General Electric iCompany; 
( q ) in refusing to permit deduction from gross income for 
the years 1921 and 1922, of amounts paid for the sale of 
its preferred stock, and (h) in refusing to permit deduction 
from gross income for the year 1922, a payment of $25,- 
000 to the Corning Hospital. j 

At the hearing, petitioner withdrew contentions (b) and 
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Findings of Fact . 


Petitioner is a corporation organized under the laws of 
the State of New York in December 1911, pursuant to the 
agreement of consolidation hereafter set forth. Petitioner 
has a corporate life of 50 years from December 1911. In 
1868, the Corning Flint Glass Company was organized. 
The stock in this company was owned by A. A. Houghton, 
a brother, Charles Houghton, and H. P. Sinclaire. In 1875, 
the Corning Glass Works was organized under the laws 
of New York and succeeded to the business of the Corning 
Flint Glass Company. The two Houghtons and Sinclaire, 
or their families, were the owners of all the stock of the 
Corning Glass Works until the date of the consolidation 
hereinafter referred to. The authorized and paid-in capital 
stock of the Corning Glass Works, was $50,000. In 1911, 
1 lie net worth of the company was in excess of $1,- 
21 700,000. This amount was accumulated by keeping 

down dividends and retaining the earnings in the 
business. In 1911, each share of capital stock had a value 
in excess of $3,400. At that time, the stockholders desired 
to increase the capital stock of the corporation so that it 
would more nearly represent the actual capital employed. 
At first it was contemplated that the articles of corpora¬ 
tion be amended so as to authorize a capital stock of $900,- 
000, and that there be issued a stock dividend of $850,000, 
thus giving each stockholder seventeen (17) additional 
shares. This scheme was abandoned when it was pointed 
out that two of the stockholders had died and by their 
wills had created trusts for the benefit of their respective 


families, including in the corpus of the trusts their hold¬ 
ings in the company, and that under the rule laid down 
by the New York Courts, a stock dividend would be treated 
as income with a resulting diminution of the corpus of the 
trust to the extent of 17-19ths of the value of the stock the 
Corning Glass Works held in them. Upon advice of coun¬ 
sel, the following plan was substituted: The Houghton 
Glass Company was organized, under the laws of New 
York with an authorized capital stock of $900,000, divided 
into 900 shares of the par value of $100 each. Six shares 
were issued for which $600 was paid. These six shares were 
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owned by persons who were then directors of the Corning 
Glass Works. Both corporations had the same officers and 
directors. On December 13, 1911, the following agreement 
of consolidation was entered into: 

This agreement, Made the 13th day of December, 1911, 
between Corning Glass Works, party of the first part, and 
The Houghton Glass Company, party of the second part, 
under the corporate seals of said companies, 

Witnesseth: That Corning Glass Works, the party of the 
first part, is a corporation organized under the laws of the 
State of New York, for the purpose of carrying on the 
business of making, manufacturing, vending aiid selling 
glass and glassware. 

That The Houghton Glass, Company, the party 
22 of the second part, is a corporation organized under 
the laws of the State of New York, for the purpose 
of making, manufacturing, buying, selling and dealing in 
glass and glassware of any and all kinds and ahy and all 
articles of which glass or glassware forms a component 
part and any and all articles which are or may Jbe sold or 
used in combination with glass or glassware and for the 
other purposes stated in its certificate of incorporation. 

That, in consideration of the mutual covenants and agree¬ 
ments herein contained, the said parties hereto |do hereby 
merge and consolidate such corporations into a $ingle cor¬ 
poration under and in pursuance of the laws of; the State 
of New York in such case made and provided, ainl by these 
presents, 

They do hereby covenant and agree upon and! prescribe 
the terms and conditions of such consolidation and the 
mode of carrying the same into effect, which said terms 
and conditions and mode of carrying the same ihto effect, 
they mutually covenant and agree to observe, a!s follows: 

First. The name of the corporation hereby formed by 
said consolidation shall be Corning Glass Works. 

Second. The number of directors who shall manage its 
affairs shall be four. 

i 

Third. The name and post-office addresses of j the direc¬ 
tors of such new corporation for the first year are as fol¬ 
lows, to-wit: 

' i 


I 
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Names of directors. Post office address. 

Alanson B. Houghton.Corning, New York. 

Arthur A. Houghton.Corning, New York. 

William Sinclair©.Corning, New York. 

George B. Hollister.Corning, New York. 

Fourth..The term of existence of such new corporation 
shall be fifty years. 

Fifth. The operations of such new corporation are to be 
carried on in the City of Cornng, County of Steuben, State 
of New York, and in any other County, State or Country. 

Sixth. The principal place of business of such new cor¬ 
poration is to be situated in the City of Corning, County of 
Steuben, State of New York. 

Seventh. The amount of the capital stock of such new 
corporation is to be $900,000. 

Eighth. The number of shares into which said capital 
stock is to be divided is 9,000 shares of common stock of 
the par value of $100.00 each. 

23 Ninth. The manner of distributing such capital 
stock among the holders thereof shall be as follows: 
The capital stock of the Corning Glass Works, the party 
of the first part hereto, shall be convertible into the capital 
stock of the new corporation hereby formed at the ratio of 
eighteen shares of the latter for one share of the former 
and upon presentation and surrender of any outstanding 
certificates of stock in said corporation, party of the first 
part hereto, the holders thereof shall receive certificates of 
the new orporation for eighteen times the number of shares 
represented by the certificates of the old corporation so sur¬ 
rendered. The capital stock of The Houghton Glass Com¬ 
pany, party of the second part hereto, shall be converted 
into cash and upon the surrender of any outstanding cer¬ 
tificates of stock in said corporation, party of the second 
part hereto, the holders thereof shall receive the sum of 
One Hundred Dollars for each share of stock represented 
by the certificates so surrendered. 

In witness ivliereof, the said parties of the first and sec¬ 
ond parts have executed this agreement in duplicate, and 
have hereunto set their respective signatures, and have 
caused to be hereto affixed the corporate seals of the respec- 







Total Plant Accents (brought' forward) $1,139,440.92 

* I 

Patent Rights 


1.00 


Current Asse t s 
Cash 

Accounts Roceivable 
Inventory Finished Goods 
n Raw Materials 
“ Office Stationery 
Stock of Other Companies 
Unexpired Insurance 
Petty Cash 
Mortgages Owned 

.Total Current Assets 

Total Assets 

Capital Stock. Labilities, etc. 


$204,085.93 

188,248.79 

129,827,92 

208,250.01 

350.00 

850.00 

5,978.04 

250.00 

500.00 


■ 

738. 

340.69 

•* 

$1,872, 

782.61 


Capital Stock 
Accounts Payable 
Accrued Taxes 
Tool Deposits 
Suspense Rebates 


$22,304.82 

1,144.09 

246.00 

6.568.69 


$ 50,000.00 


Total. Current I/iaMlitiae 

Reserve for Depreciation 
Surplus 


30,263.60 

88,872.00 
1.708.647.0 1 


$1,877,7$2.61 

j 

The balance sheet of petitioner as of December 31, 1911j ( and after 
consolidation, was as follows: 


A ssets 

plant A ccount s 

Real Sstrwte 
Buildings 
Producers 
Furnaces 


1^89,871.48 
520,996.99 
15,429.32 
241,151.42 
Machinery & Tools 85,515.16 

' Molds * 36,202.55 

Furniture & Fix¬ 
tures 39,838.92 

Plant No. 3 110,339. 08 


Total Plant Accounts 


$1,139,440.92 


Patent kights 


1.00 


-25- 


Brough t Forward 
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tffafUOA/- - * J 

$1,139,440.92 

1.00 


Current Assets 

1 ■ '"F ■ ■■ - --- 

.Cash 

Accounts Receivable 
‘Inventory Finished Goods 

* Raw l&terials 

* Office Stationery 
Stocks of other companies 
Unexpired insurance 
Petty Cash 

Mortgages owned 

Total Current Assets 


$204,085,93 
138,248.79 
129,827.92 
208 ,'250.01 
350.00 
850.00 
• 5,978.04 
250.00 
500.00 


Total Assets 


Ca-pital Stock. Liabilities, etc. 
Capital stock 


Accounts payable 
Accrued Taqces 
Tool Deposits 
Suspense Rebates 


$22,304.82 


1,144.09 




246.00 

568.-69 


Total Current ^labilities 


733,340,69 

$1,877,782.61 

$ 200,000.00 


$30,263.60 


Reserve for Depreciation 
Surplus 


88,872.00 

858,647.01 

$1,377,782.61 


With the exception of $1,00 set up for patent" rights, no amount was, 
at any time, set up on the books of petitioner or of the Corning Glass 
Works ftr intangibles. 

Among the assets acquired by the petitioner from the Corning Glass 
Works were about 14 United St^es patents. This number does not include 
foreign patents or design patents of which petitioner acquired a 
considerable number. Petitioner also acquired a contract hereafter referred 
to. Among the patents so acquired were patents cn lenses used by rail- 
ways in their signalling systems on their rights of way. These patents 
produced a high transmission* of color and respited in flaking over the 
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tive corporations, of which, they are respectively tlie direc¬ 
tors, the day and year first aforesaid. 

This agreement was carried into effect. The stockholders 
of the old Corning Glass Works exchanged their shares of 
stock in that corporation for shares of the new Corning 
Glass Works, hereafter referred to as petitioner,; at rate 
of one share of Corning Glass Works stock for eighteen 
shares of stock of petitioner. The shares of the Houghton 
Glass Company were retired, the shareholders receiving 
the $600 they had theretofore paid. 

The balance sheet of the Corning Glass Works as of De¬ 
cember 31, 1911, and before the consolidation, was ns fol¬ 
lows : 

Assets. 

i 

Plant accounts: 


Real Estate . $89,871.48 

Buildings . 520,992.99 

Producers . 15,42.9.32 

Furnaces . 241,151.42 

Machinery and tools . 85,615.16 

Molds . 3$,202.55 

Furniture & Fixtures . 39,838.92 

Plant No. 3 . 110,339.08 

i 


Total Plant Accounts. $1,13^,440.92 


i 


(Here follow diagrams marked pages 24 and 2p.) 

i 

i 
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railwav right-of-wav signn 1 systems of the leading 

26 railroads of the country. Another patent was on a 
process for the manufacture of thermometer tubing. 

Nearly one hundred per cent (100%) of the clinical ther¬ 
mometers used in this country for manv years have been 
made under this process in the petitioner’s factories and 
those of its predecessor. These companies are the only ones 
known which have made thermometer tubes under this 
process. 

Petitioner also acquired from the Corning Glass Works, 
a contract, dated April 6,1910, a part of which reads: 

Agreement made between the General Electric Company, 
a New York corporation located at Schenectady, New York 
(hereinafter called “General Company”); National Elec¬ 
tric Lamp Company, a New Jersey corporation, having 
an office at Cleveland, Ohio (hereinafter called the “Cleve¬ 
land Company”), said last two-named companies being 
hereinafter called collectively the “Lamp Manufacturers”; 
the Corning Glass Works, a New York corporation, located 
at Corning, New York, (hereinafter called the “Corning 
Company”), and The Libbey Glass Company, an Ohio cor¬ 
poration, located at Toledo, Ohio, (hereinafter called the 
“Toledo Company”), both of said last two companies being 
hereinafter called collectively “Bulb Manufacturers”; 

Whereas the parties hereto desire to co-operate in the in¬ 
troduction of improved machinery and other labor-saving 
devices and methods, for the purpose of decreasing the cost 
of bulbs and tubing and the Lamp Manufacturers desire 
to obtain a permanent supply of bulbs and tubing from the 
Bulb Manufacturers, and the Bulb Manufacturers in view 
of the large requirements of the Lamp Manufacturers, are 
desirous of obtaining a contract under the terms of which 
the Lamp Manufacturers will purchase exclusively from the 
Bulb Manufacturers except as herein provided, all the 
bulbs and tubing used by the Lamp Manufacturers in the 
manufacture of incandescent lamps, and the Lamp Manu¬ 
facturers are willing to enter into such a long-time contract 
with the hope of reducing the cost of the bulbs and tubing: 
Therefore, in consideration of the premises and of 

27 the covenants herein contained and of the benefits 
to accrue to each of the parties by reason hereof, it 

is agreed; 
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1. This contract relates solely to the manufacture and 
sale of bulbs and tubing for incandescent lamps (other than 
colored bulbs and tubing) and to machinery, processes, 
improvements and patents insofar as the same relate to or 
may be used in the manufacture of bulbs and tubing, in the 
United States of America, its possessions and dependen¬ 
cies. 

2. (a) The Lamp Manufacturers shall purchase; and the 
Bulb Manufacturers shall manufacture and furnish, sub¬ 
ject to the terms and conditions herein specified, j and not 
otherwise, all the bulbs and tubing required and used by 
the Lamp Manufacturers in the manufacture of incandes¬ 
cent lamps in the United States, excepting only such bulbs 
and tubing as may be manufactured by the Lamp Manu¬ 
facturers in accordance with the terms and provisions 
hereof. 

( b ) Such bulbs and tubing shall be in all respects equal 
to the quality of bulbs and tubing heretofore furnished by 
the Bulb Manufacturers and suitable to be used in the 
manufacture of incandescent lamps. 

(c) The Lamp Manufacturers shall be permitted (not¬ 
withstanding the restrictions of this agreement) to purchase 
bulbs and tubing from a Company engaged in the manu¬ 
facture of incandescent lamp bulbs and tubing which may 
hereafter be controlled jointly by the Lamp Manufacturers 
and the Bulb Manufacturers in proportions agreed to by 
each and all the parties. 

( d ) The purchase of bulbs from other sources than the 
parties hereto by the Lamp Manufacturers for laboratory 
purposes shall not constitute a violation of the obligations 
of the Lamp Manufacturers under this agreement^ but no¬ 
tice of any such purchase with full information pertaining 
thereto and the results obtained therefrom shall at once be 
furnished to the Bulb Manufacturers. 

3. (a) Until December 31, 1911, the Corning Company 
shall manufacture forty-two and one-half per cent (42%%), 
the Toledo Company forty-two and one-half per cent 
(42%%) and the Lamp Manufacturers fifteen per cent 
(15%) of the total amount of bulbs and tubing manufac¬ 
tured by the parties hereto. 

(b) From and after December 31,1911, the percentage of 
such manufacture shall be respectively thirty-seven and 
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one-half (37%%) per cent , thirty-seven and one-lialf 
(37%%), and twenty-five (25%) per cent. The foregoing 
allotment is to be based on the actual shipments of bulbs 
and tubing by the Bulb Manufacturers. 

28 (c) If, however, prior to December 31,1911, in any 

year the total quantity of bulbs manufactured by the 
parties exceeds seventy million bulbs with the proportionate 
amount of tubing for said bulbs, then and in that case the 
Lamp Manufacturers shall be entitled to thereafter manu¬ 
facture all bulbs in excess of seventy million per annum and 
the proportionate amount of tubing, up to twenty-five (25%) 
per cent of the total. 

( d ) In case either Bulb Manufacturer or the Lamp Manu¬ 
facturers shall be unable to furnish, under the provisions 
hereof, and shall fail to furnish its or their percentage of 
bulbs and tubing, then in that case, but only during the con¬ 
tinuance of such disabilitv, the deficiency shall be divided 
pro rata between the remaining parties in accordance with 
their respective percentages. 

(e) An estimate shall be made of the probable output of 
bulbs and tubing by the parties for each year, as of January 
1st, and the production of each of the three parties shall be 
based on such estimate, being distributed in accordance with 
the percentages above stated. If, at the end of the year, 
however, it shall be ascertained that the production of any 
party has exceeded the amount corresponding to its re¬ 
spective percentage, as above specified, then the percentage 
for such party during the following year, shall be decreased 
by an amount corresponding to the excess of production of 
such party over the amount represented by its respective 
percentage above specified, the intention being that each 
party shall produce the quantity of bulbs represented by 
its allotted percentage, and that any excess or deficiency of 
production by any party shall be adjusted in the manner 
stated. 

(/) In case any party shall refuse permanently to fur¬ 
nish bulbs or tubing in accordance herewith, then the per¬ 
centage of such party so refusing shall be divided pro rata 
between the remaining parties. 

(q) The Lamp Manufacturers shall purchase no bulbs or 
tubing from any manufacturer unless they shall be unable 
to obtain the same under the terms and conditions hereof 
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from the Bulb Manufacturers or one of them, butjsliould the 
Bulb Manufacturers and the Lamp Manufacturers, at any 
time, or for any reason fail to furnish bulbs and tubing of 
the requisite quality with reasonable promptness to an 
amount required by the Lamp Manufacturers undj?r the pro¬ 
visions hereof, then and in that case the Lamp! Manufac¬ 
turers shall be permitted during the period of such de¬ 
ficiency to purchase bulbs and tubing from sources outside 
the parties to this agreement. 

i 

i 

29 The contract fixes the basis for prices to be paid 
for bulbs and tubing and then provides: 

In case other manufacturers or dealers offer ibulbs and 

i 

tubing of like quality, below the prices provided for in 
this agreement, then and in that case, the Bulb Manu¬ 
facturers shall meet such reduced prices; but a temporary 
quotation or reduction for small quantities is not the kind 
of reduction contemplated by this clause, but aj bona fide 
bid received by the Lam]) Manufacturers from reliable 
manufacturers or dealers other than the Bulb I Manufac¬ 
turers, for approximately one year’s requirements of the 
Lamp Manufacturers, for all classes of bulbs and tubing, 
shall be a basis or criterion of such reduced prices. The 
Bulb Manufacturers shall have the right to inspect, upon 
demand, samples of the bulbs-or tubing which £aid other 
manufacturers offer to supply. In case the Bqlb Manu¬ 
facturers do not, within thirty (30) days meet such re¬ 
duced prices contemplated in this paragraph, or! shall fail 
to observe the requirements hereof, then and in jtliat case, 
the Lamp Manufacturers shall be free to purchase from 
other manufacturers or dealers their requirements, but in 
case the Lamp Manufacturers shall so purchase their 
yearly requirements, they shall, within five (5) days after 
making such purchase or contract, give notice m writing 
to the Bulb Manufacturers, and this contract shqll be and 
become canceled at the end of sixty (60) days from such 
notification, but during such period the-Bulb I Manufac¬ 
turers shall fill such orders as they shall have previously 
received and may receive such sixty (60) days from the 
Lamp Manufacturers, but the orders for such sixty (60) 
days shall not exceed sixteen and two-thirds ; per cent 
(16 2/3%) of the amount ordered for the preceding twelve 

i 

i 

i 

i 


I 
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(12) months; and the Lamp Manufacturers shall order and 
receive from the Bulb Manufacturers, sixteen and two- 
thirds per cent (16 2/3%) of their previous twelve (12) 
months * purchase from the Bulb Manufacturers. 

Neither the Toledo Company nor the Corning- Company 
shall directlv or indirectlv become interested in the manu- 
facture or sale of incandescent electric lamps during such 
time as they may be furnishing bulbs or tubing to the Lamp 
anufacturers hereunder. 

(a) Each party shall have free access to the plants of 
the others so far as concerns the manufacture of bulbs 
and tubing, but each party shall have the right to exclude 
from its plants persons who for some good reason may be 
objectionable. Any new improvement or invention of ma¬ 
chinery covered by United States patents for use in the 
manufacture of bulbs or tubing devised or acquired by one 
of the parties may be adopted by any other or others, pro¬ 
vided such other party or parties shall have paid its or their 
respective share of the cost of acquiring or develop- 
30 ing such patented improvement pro rata to its or 
their manufacturing percentage or percentages here¬ 
under; provided, however, that the party acquiring or de¬ 
veloping such patented improvement may give notice of the 
same and may require the other parties to elect whether or 
not they will pay their proportion of the expense of acquir¬ 
ing or developing said patented improvement; and should 
any other party fail or refuse to adopt such patented im¬ 
provement and to pay its proportion of the cost of acquir¬ 
ing or developing the same, then such party shall thereafter 
be barred from the use of such patented improvement until 
such time as such party shall pay its proportion of such 
cost. 

******* 


This contract shall be binding upon and inure to the 
benefit of the respective parties and their respective suc¬ 
cessors and assigns, and shall also be binding upon and 
inure to the benefit of any company engaged in the manu¬ 
facture of incandescent lamps which is controlled by either 
of the Lamp Manufacturers and shall be binding upon and 
inure to the benefit of any company which may be organized 
under section (2), paragraph (c) hereof, and this contract 
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shall continue for a period of fifteen (15) yeats from the 
1st day of January, 1910. 

I 

* ♦ # * * # i * 


The net income of the Corning Glass Works for the five 
years immediately preceding the consolidation, \yas: 


Vear. 

1907 . 

1908 . 
3909 . 

1910 . 

1911 . 


Total 
Average .. 


; Net income. 

$496,747.18 
i 206,363.30 
1338,688.50 
; 353,279.95 
1341,147.19 


$4736,226.12 

1347,245.42 


The net value of the tangible assets of the Coining Glass 
Works at the beginning of each of the five years immedi¬ 
ately preceding the consolidation, were as follows: 


31 Before increases After increases 

in plant accounts in plant accounts 
due to appraisal dije to appraisal 
Year. in 1909. ! in 1909. 

1907 . $612,524.92 ..;. 

1908 . 709,272.10 ..!. 

1909 . 665,635.40 ..[. 

1910 . 741,157.69 $l|,652,971.06 

1911 . 730,686.45 1^642,498.82 


Total 


Average 


$3,459,276.56 
691,855.51 


$5|222,902.50 
1^056,580.46 


Petitioner, after the consolidation, issued j additional 
shares of capital stock and the par value of its outstanding 
capital stock on March 3, 1917, was $935,000.! The par 
value of petitioner’s outstanding capital stock a^ of the be¬ 
ginning of the year 1921, was in excess of $935,000. In¬ 
tangibles of the value of at least $1,200,000 were paid in 
to petitioner in December, 1911, for the whole of its then 
capital stock. 

For many years prior to 1920, petitioner had borrowed 
no money from banks. The net sales of the company had 


i 


i 


i 
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increased from approximately $8,040,000 in 1919, to ap¬ 
proximately $11,300,000 in 1920. The amounts receivable 
and the inventory of raw material and finished goods 
showed an increase in round numbers of $1,381,000. This 
large increase in business necessitated borrowing money 
from banks. Petitioner’s balance sheet of November 30, 
1920, showed notes payable to the extent of $1,005,000, ac¬ 
counts payable, $649,824.56, and payrolls payable, $153,- 

633.09. Petitioner’s notes were discounted bv the bank 

* 

on the basis of 7% per annum. There was distinct under¬ 
standing that petitioner should keep 20% of the amount of 
the notes outstanding on deposit without interest. On this 
basis, the cost of the money to petitioner was 9-3/10ths per 
cent. 

32 The conditions of the moncv market at the end of 
1920, were such that the banks were not willing to 
increase petitioner’s loans and were requesting petitioner 
to reduce its loans. In this condition of affairs, two plans 
were proposed. The first plan was that petitioner should 
issue bonds secured by mortgage on its property. As a 
part of this plan, petitioner was to set up a sinking fund at 
the rate of 5% per annum of the amount of the issue, ir¬ 
respective of earnings or profit. The other plan was to 
issue its preferred stock which could be called at any divi¬ 
dend date. The sinking fund provided for in this last con¬ 
tingency was to be 15% of the net earnings. Petitioner’s 
officers and stockholders seriously objected to the mortgage 
plan and in December, 1920, adopted the plan of issuing 
preferred stock. It thereupon proposed to issue its pre¬ 
ferred stock as of December 1, 1920, in the amount of 
$3,000,000. The preferred stock was issued carrying a 
cumulative dividend of 8% and was redeemable on any 
dividend date at 110 and accrued dividends. 

In December, 1920, petitioner entered into a contract with 
Estabrook & Company, bankers, of Boston. This contract 
is evidenced by the following letter dated December 3, 1920, 
from petitioner to Estabrook & Company: 

We have your letter of the 2nd inst. As a result of points 
arising during our conference yesterday with your counsel, 
Mr. Morse, your letter has been changed with his assent to 
read as follows: 
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We submit the following offers: 

We understand that your Company proposes to increase 
its capital stock by authorizing $7,000,000 par value eight 
per cent cumulative preferred stock in shares bf the par 
value of $100 each, and to offer forthwith $3,000,000 of such 
stock to the common stockholders at a price of $100 per 
share. 

We offer to purchase at a price of $100 per bhare and 
accrued dividends all or any part of the $3,000,000 of stock 
which is not taken by stockholders on the following terms 
and conditions and subject to such prior offering to 
33 stockholders: 

On or before January 5, 1921, we will take up and 
pay for $1,500,000 par value of such stock and will take up 
and pay for all of the $3,000,000 par value thereof not later 
than June 30, 1921. We are to have the right to take up 
and pay for all or any of such stock at any earlier date in 
case we wish to do so. 

Upon request from your Company at any time after 
January 5, 1921, we will take up and pay for $750,000 par 
value of such stock (in addition to the $1,500,000 par value 
to be taken up on or before Januarv 5, 1920) on March 31, 
1921. 

All stock taken by us shall be accompanied byj a refusal 
to take the stock from the stockholder to whom §ucli stock 
is offered. 

We are to receive for our services and as consideration 
for this contract, the sum of $240,000. This suip is to be 
paid, if we so elect, pro rata, as the stock is takenjup by us. 

Your company will pay all expenses in connection with 
the issue of such stock, except that this shall not include 
payment for legal services of counsel employed bvi us. 

We are to be furnished annually, a complete balance sheet 
of your Company, and we are to have the right at any time 
at our expense to have an auditor of our selection make 
an examination of the books of your Company, j 

Such stock shall be entitled to the rights and preferences 
shown in Schedule A, attached hereto. 

Our obligation shall be conditioned upon all legal matters 
in connection with your Company and the issue of such 
stock being satisfactory to our counsel. 
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A letter from you accepting* this offer will create a con¬ 
tract between us and unless you desire a more formal con¬ 
tract, none will be necessary. 

We take pleasure in accepting your offers as above set 
forth. Nothing further will be required to constitute the 
contract between us except a letter from you ratifying the 
changes in your letter of December 2, which changes are 
embodied herein. 

34 On December 7, 1920, Estabrook & Company, by 
letter of that date, confirmed petitioner’s letter of 
December 3, 1920. 

The preferred Stock which petitioner agreed to sell to 
Estabrook & Company, bankers, was issued to them in the 
following amounts and on the following dates: 

Jan. 6, 1921.... ■.15,000 $1,500,000.00 

Jan. 18, 1921. 7,500 750,000.00 

Jan. 27, 1921. 2,500 250,000.00 

Mar. 1,1921. 5,000 500,000.00 

Total.:. 30,000 $3,000,000.00 

The respective amounts making up the said $3,000,000 
were deposited by Estabrook & Company, in its bank, to 
the credit of petitioner. The amount of $240,000, which pe¬ 
titioner agreed to pay Estabrook & Company, was paid in 
the following amounts and on the following dates: 

Jan. 7, 1921. 

Jan. 21, 1921. 

Jan. 28, 1921. 

Mar. 1, 1921. 

Total. $240,000.00 

Pursuant to due notice, the said issue of petitioner’s pre¬ 
ferred stock of $3,000,000, was called and retired on or 
about December 1, 1922. Petitioner sought in its income 
tax returns to deduct on account of its payments to Esta¬ 
brook & Company, $6,000 from its gross income for 1921, 
and $236,000 from its gross income for 1922. Respondent 
denied both deductions. 

On December 17, 1920, petitioner issued a circular to its 
employees whereby it agreed to accept their subscriptions 
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for its preferred stock lo be paid for by them; either in 
cash or on the installment plan. The price to be paid by 
the employees for the preferred stock was $94 per share 
and accrued dividends from December 1, 1920, tcj January 
1, 1921, in the amount of 67 cents per share. The 
35 material portions of this circular reads: 

Corning, N. Y., Dec. 17, 1920. 

i 

To the Employees of Corning Glass Works: 

During the past few years the Company has ijeen pass¬ 
ing through a period of unusual growth. New! furnaces 
and equipment have been installed in Corning. The 
Steuben plant has been enlarged and modernised. The 
Wellsboro plant has been doubled. A complete new factory 
has been constructed at Kingsport, Tennessee. | The fin¬ 
ancing of home building for employees on a considerable 
scale has been undertaken. Many lesser improvements and 
additions have been made. It is altogether likely, more¬ 
over, that still further expansion will be necessary in the 
immediate future. Under these circumstances, anj increase 
of the Company’s capital has seemed prudent and advis¬ 
able. To provide that capital the Company has authorized 
and sold to Estabrook & Company, bankers, of Boston, 
Mass., $3,000,000 of preferred stock of the Company which 
they in turn will sell to the investing public. 

It has seemed to us probable that many of our employees 
would wish to become financially interested in the Company 
and that this association would tend to bring us all closer 
together in a real spirit of co-operation. We have, there¬ 
fore, arranged to repurchase from Estabrook & Co., a 
limited but substantial amount of this stock, which they 
agree we may sell to employees at a lower price than that 
at which the bankers will sell to the public, provided certain 
conditions stipulated by them are complied with. 

No employee need feel that the Company will in any way 
regard him with disfavor if he does not subscribe. The 
entire issue is sold. The stock now offered you is provided 
at a considerable expense to the Company. * The Company 
hopes, however, that in providing this opportunity, the 
habit of saving may be encouraged among you, £ind that 
every share for which you may subscribe will be fully paid 
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and laid away as a definite saving* and with a feeling of 
pride in the future welfare of the Company. 

******* 

Each purchaser shall enter into a contract with the Com¬ 
pany providing 

That the purchaser is buying in good faith for himself 
and for no other person; 

That the Company shall register the stock in the name of 
the purchaser as soon as it has been fully paid for and 
thereafter shall pay the dividends to the purchaser, but the 
Company shall at its option, retain the certificates of stock 
in its possession for one year after full payment therefor 
(this is a condition imposed by Estabrook & Co.); 

36 That in case it is necessary for the purchaser to 
sell the stock within one year after payment is com¬ 
pleted, the Company will repurchase it at the same price 
paid plus the accrued dividend, if any; 

That if an employee leaves the service of the Company 
for any reason before he has completed his payments or 
during the following year, he shall surrender his rights 
to the stock and shall be paid by the Company the amount 
he has paid upon the stock, with an adjustment of dividends 
and interest, if payment has been completed and without 
interest if payment has not been completed. 

On December 20, 1920, petitioner wrote to Estabrook & 
Company the following letter: 

We have sent out a notice to our employees giving them 
a right to subscribe for the stock as per arrangement made 
with you, at the price of 94 per share, a copy of which you 
will find enclosed. 

There has been no definite arrangement made as to how 
this was to be taken care of as between us, but we have 
taken it for granted that we are at liberty to go ahead and 
accumulate these subscriptions in advance of any details. 

By January 1st we will have a complete list of these 
subscriptions, and can then inform you of the amount which 
we wish to take under the arrangement. Any subscriptions 
now being paid for in cash we are merely giving the Com¬ 
pany’s receipt for, until such time as the temporary cer- 
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tificates are issued, and we have a full plan worked out as 
to how it is to be handled with you. 

We shall appreciate a letter from you at your early con¬ 
venience outlining a plan that should be adopted in your 
opinion; also a statement as to when the temporary cer¬ 
tificates will be issued, in order that we may notify such 
of our employees as are paying for their stock ii| cash. 

i 

To the above letter, Estabrook & Company replied under 
date of December 22, 1920, as follows: 

j 

We are in receipt of your favor of the 20th instant with 
its inclosures. 

Your letter to your employees is clear and explicit and 
the subscription agreement conforms to the terms of your 
letter. Our understanding of our agreement is that 
37 we are to reserve for the company not less |than 2500 
shares at 94 and accrued dividend and thait you are 
to have the option to take up 4500 shares, this option to be 
acted upon as soon as you are able to ascertain the amount 
necessary to cover your subscription. j 

We expect to have temporary certificates ready by De¬ 
cember 31st and will forward them to vou for the signatures 
of your officials. The certificates you will then forward to 
the transfer agent, who will issue the stock to us upon pay¬ 
ment of par and accrued dividend. The stock thht is to be 
used for your purpose will be issued to you as;you may 
order. We will render you a statement for the total amount 
at 94 and accrued dividend and we will ask you to remit the 
amount due, together with our 8% commission bn the en¬ 
tire 15,000 shares which we have then taken up. ; The two 
transactions should be done simultaneously. 

; 

Petitioner’s employees, prior to January, 1921, sub¬ 
scribed for 1,711 shares of petitioner’s preferred :jdock. Of 
this number of shares, 1307 have been fully paid for on 
December 31, 1920, at $94 per share, making a total pay¬ 
ment of $122,858. On December 31, 1920, $170 had been 
paid by employees on the remaining 404 shares, j The bal¬ 
ance due on said 404 shares was paid during the months 
of February and March, 1921. None of this stock was issued 
or delivered to employees during the year 1920. j All of it 
was issued in 1921 with the exception of 22 shares which 
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were purchased by petitioner in 1921. This paid up stock 
was issued to the employees on January 26, 1921, and de¬ 
livered to them in August, 1921. The amounts paid in by 
the employees, pursuant to their subscription, were treated 
on petitioner's books as accounts payable by a charge to 
cash and credit to accounts payable under the account of 
Estabrook & Company, and does not appear in the peti¬ 
tioner’s surplus accounts as of January 1, 1921. At the 
hearing, petitioner waived its contention in so far as the 
$170 which had been paid in by purchasers of the stock on 
the installment plan was concerned, and limited its claim 
to the $122,858 which had been paid in full by subscribers 
for petitioner’s preferred stock. 

3S In determining petitioner’s net income for the 
years 1917-1920, inclusive, respondent adjusted de¬ 
preciation taken on petitioner’s books and claimed in Fed¬ 
eral income-tax returns and disallowed as deductions the 
total sum of $250,740.09 for said years. Respondent has 
not increased petitioner’s surplus and invested capital as of 
January 1, 1921, by such $250,740.09, in determining the 
deficiency for 1921. 

In the deficiency letter attached to petition, respondent 
computed petitioner’s Federal income and profits-tax lia¬ 
bility for the year 1921, in the amount of $783,788.98, and 
reduced invested capital for 1921, in the amount of $33,- 
229.21. Petitioner’s correct tax liabilitv for said vear was 
$661,675.29. Petitioner’s invested capital as of January 
1, 1921, should be reduced by $279,624.97 instead of $331,- 
229.21. 

The Corning Hospital, which is situated in the City of 
Corning, New York, is maintained to meet the hospital 
needs of Corning and is the only public hospital in Corn¬ 
ing. The hospital also affords its facilities to a large 
manufacturing plant two miles distant from Corning. In 
the year 1921, it had about fifty rooms available for pa¬ 
tients. At times, all of these rooms were occupied. It was 
found necessary to double the capacity of the hospital in 
1922, and in addition thereto, to purchase new, modern 
equipment. This required between $250,000 and $300,000. 
The money was raised by public subscription. The two 
rincipal stockholders of petitioner each subscribed about 
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$25,000. In 1922, petitioner’s Board of Directors adopted 
the following* resolution: 

39 On motion of Mr. A. A. Houghton, seconded by 
Mr. G. B. Hollister, it was unanimously resolved 

that the Corning Glass Works donate $25,000 to |the build¬ 
ing fund of the Corning Hospital. 

This amount was paid by petitioner to the Corning 
Hospital in the year 1922. The average number qf persons 
employed in petitioner’s plant in the city of Corning, in the 
year 1922, were 2,167. The population of Corning was 
about 15,000. Accidents suffered by employee^ of peti¬ 
tioner were divided into two classes,—reported or com¬ 
pensation cases which were those cases where employees 
were expected to be absent from work more than a week, 
and minor accidents. There were 796 reported cases in 
1920’ 463 in 1921, and 574 in 1922. The number of cases 
involving minor injuries averaged about five times the 
number of reported cases. The largest part of tlie injuries 
resulted from hot flying glass, also injuries resulting from 
the operation of machinery. Petitioner paid to Ithe Corn¬ 
ing Hospital for treatment of its employees, $11,308.23 in 
1921 and $586 in 1922. The daily rate of the hospital for 
rooms was $2.00 per day. Prior and subsequent to 1922, 
petitioner maintained at its plant, a dispensary having 
four rooms and two beds and employed a full-time nurse. 
Prior to 1922, it employed a physician who caljed at the 
plant twice a day. In 1922, it employed a full-time physi¬ 
cian. This physician complained that the facilities fur¬ 
nished him were inadequate and requested that t}iev be en¬ 
larged. This would have been very expensive. About this 
time, the plans for the enlargement of the Corning Hospital 
were under way and it was determined that it would be 
better for the corporation to make a contribution to the 
hospital building fund than to go to the expense of enlarg¬ 
ing its dispensary facilities at the plant. The coiitribution 
of $25,000 was then made. 

40 Petitioner’s books of account were kept on the ac¬ 
crual basis. 

Petitioner filed its income-tax return for the years 1921 
and 1922 with the Collector of Internal Revenue at Buffalo, 
New York. 

I 

i 

I 
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Opinion. 


Millikex: Six questions are presented for decision. 
Four of them relate to petitioner’s invested capital in the 
vear 1921, and two to deductions. 

(1) We will first consider petitioner’s contention that 
respondent erred in excluding from its invested capital for 
the year 1921, intangibles consisting of good will, patents, 
and a contract, all of which it asserts it acquired in 1911 in 
exchange for the whole of its then existing capital stock. 
Petitioner asserts that those intangibles had, at the begin¬ 
ning of the year 1921, a value of at least $233,750, for in¬ 
vested capital purposes. 

Respondent contends that, since the primary purpose 
sought to be accomplished by the consolidation of the Corn¬ 
ing Glass Works ahd the Houghton Glass Company was to 
increase the capital stock of the former company, we should 
disregard the corporate entity of petitioner and hold that 
the assets of the Corning Glass Works were not bona fide 
paid in for petitioner’s capital stock; and if not sustained 
in this position, then, that there is not sufficient evidence in 
the record upon which to base a computation of the value 
of the intangibles, if any, acquired by petitioner or by 
reason of the consolidation. 


We are thus met at the threshold with the question, What 
were the legal consequences of the consolidation of the 
Corning Glass Works and the Houghton Glass Company 1 '? 
If respondent ’s first contention is sound, the result will be 
that the corporate existence of petitioner must be disre¬ 
garded and the additional stock, which was issued, 
41 held to be in fact a stock dividend paid by the Corn¬ 
ing Glass Works. While it was at first the purpose 
of the officers and stockholders of the Corning Glass Works 
to increase its capital stock, this plan was abandoned when 
they discovered that if adopted, it would result in reducing 
the corpus of certain trusts to the extent of 17/18ths of the 
value of all the stock of the Corning Glass Works included 
in the trusts. They then resorted to the plan of consolida¬ 
tion set forth in the findings of fact. This plan, when car¬ 
ried into effect, resulted in the dissolution of the Corning 
Glass Works and the Houghton Glass Company, and the 
organization of petitioner which was a new corporate entity 
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entirely distinct from the two old corporations, j See Sec¬ 
tions 7, 8, 9, and 10 of the Business Corporations Law of 
New York; People v. New York, Chicago & St.\ Louis R. 
Company , 129 N. Y. 474; 29, N. E. 959; People v. Rice, 11 
N. Y. S. 249; Affd. 128 N. Y. 591; 28, N. E. 251. By virtue 
of the consolidation, petitioner acquired, without deed or 
other formal transfer, all the assets, tangible and intan¬ 
gible, of the Corning Glass Works. See section i 10 of the 
Business Corporations Law of New York, and Tpnawanda 
Power Company, 3 B. T. A. 1195. Thus a new and distinct 
corporation acquired the tangible and intangible; assets of 
another corporation in consideration of the issue of its 
capital stock, or to put the matter in the language of the 
Revenue Act (Sec. 326 of the Revenue Act of 1921), the 
assets, tangible and intangible, of the old corporation, were 
paid in for the stock of the new corporation. No conten¬ 
tion is made to the effect that petitioner is not a corpora¬ 
tion de jure. If respondents contention is sustained, we 
would be forced to hold that the issue of stock by petitioner, 
to the extent that it exceeded the amount of the out standing- 
stock of the old corporation, was a stock dividend of the 
latter corporation. Compare Labelle Iron Works v. 
42 United States, 256, U. S. 377; 3 A. F. T. R. 3113. But 

this is the very thing which did not happeii 
We have before us for consideration, entities and realities 
which we cannot and should not disregard. In Regal Shoe 
Company, 1 B. T. A. 896, we were urged to disregard a 
corporate entity and substitute therefor what was sug¬ 
gested to have been the intention of the parties, j We there 
said: 

I 

* * * A corporation is not a mere form; it; is a sub¬ 

stantial legal being whose existence, rights and obligations 
are matters of substance, the recognition of which has per¬ 
meated the entire economic existence of the Nation, and 
neither the Government nor the taxpayer will be heard in 
a bona fide case, except in extraordinary circumstances, to 
say that it is a mere fiction to be lightly disregarded. Can¬ 
non Mfg. Co. v. Cudahy Packing Co., 267 U. S. 333. 

; 

i 

i 

I 
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Again we said: 

We must, therefore, hold that the subsequent expression 
of original intent can not convert the fact of stock issued 
for stock into a transaction of stock issued for tangible and 
intangible corporate assets. We must give heed to the 
statement of the Supreme Court in United States v. Phellis , 
257 U. S. 156, that “in such matters, what was done, rather 
than the design and purpose of the participants, should be 
the test.” 

In this, as in the Be gal Shoe Company case, the proceed¬ 
ings which we are asked to disregard occurred long prior 
to the adoption of the Sixteenth Amendment and when it 
could not possibly have been anticipated that there would 
have been anv tax liabilitv under that Amendment. There 

m/ 

is no suggestion of lack of good faith. 

The first step in the computation is the determination of 
petitioner’s invested capital. Invested capital is purely a 
statutory concept which is defined in technical and arbitrary 
terms. In many respects, this conception differs from that 
adopted in the accounting world. It matters not 
43 how inequitably this concept may work out in so far 
as the taxpayer is concerned, it must be applied 
strictly. The taxpayer is entitled to have the same char¬ 
acter of construction placed upon the statute when it works 
in his favor as when applied to his detriment. In this pro¬ 
ceeding, petitioner has brought itself squarely within the 
words of the Revenue Act and we should not deprive him 
of its benefit by speculating as to what might have been 
the result if another method of procedure had been adopted. 

This brings us to the question whether the Corning Glass 
Works possessed intangibles, whether such intangibles were 
bona fide paid in for petitioner’s capital stock; and what 
value should be attributed to such intangibles at the date of 
the consolidation, and in 1921, for the purpose of invested 
capital in the latter year. 

Petitioner, in 1911, acquired in consideration of the issue 
of its then whole capital stock, a business which had been 
in successful operation since 1868, which out of earnings 
after the payments of dividends had increased its net worth 
in the period 1875-1911, thirty-four fold; which owned pat¬ 
ents under one of which was produced about 100% of the 
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clinical thermometers used in this country, and others on 
signal lighting devices which resulted in the revolution of 
the signal systems of the great railroads, and which had a 
very valuable contract with the General Electric Company. 
Since all the assets, both tangible and intangible, of the 
Corning Glass Works were paid in for the entire capital 
stock of petitioner, both the tangibles and intangibles of 
the old company should be held to have been paid in for 
petitioner’s capital stock and such stock should be allocated 
between them in proportion to the cash value of ea£li of the 
date of consolidation. See St Louis Screiv Company, 
44 2 B. T. A. 649. j 

In finding that the intangibles of the I Corning 
Glass Works had at the date of the consolidation a value 

i 

of not less than $1,200,000, we have taken into considera¬ 
tion the fact that some of the factors which go to make up 
the real valuation, such as the remaining life of the; patents, 
are not shown by the evidence. We have attributed to the 
average value of the tangibles for the five years next pre¬ 
ceding the consolidation, an earning capacity of! ten per 
cent (10%), and then capitalized the average net barnings 
for the same period on the basis of a five-year purchase. 
This is a formula applicable to a business of a hazardous 
nature and, generally speaking, would not be applicable to 
the business of the Corning Glass Works, which at the 
date of the consolidation, had a record of forty-three vears 
of successful, solid, business achievements. The use of this 
formula in this case, takes care of all the absentj factors. 
On the whole case, we are satisfied that the intangibles of 
the Corning Glass Works, at the date of consolidation, were 
worth at least the amount found. Compare Otis Steel 
Company , 6 B. T. A. 358; Hampton Company, 2 B. T. A. 
302. | 

Petitioner should be permitted to include in its Invested 
capital for the year 1921, intangibles acquired in I the con¬ 
solidation to the amount of $233,750, which is 25% of the 
par value of petitioner’s outstanding capital Stock on 
March 3, 1917. This amount is less than the actpal cash 
value of the intangibles at the date of consolidation, is less 
than the par value of petitioner’s capital stock attributable 
to their purchase, and is less than 25% of the par lvalue of 

i 

i 

i 

i 

, i 

j 

j 
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the total stock of petitioner outstanding at the beginning 
of the vear 1921. 

(2) Petitioner, in its income-tax return, sought to deduct 
from his gross income for that year, $6,000 of the $240,000 
paid to Eatabrook & Company in that year. In its return 
for 1922, it sought to deduct from its gross income 

45 for that year, the remaining $234,000. Respondent 
refused to allow both deductions. The deduction for 

the year 1921, was based on the theory that the whole $240,- 
000 paid was a capital expenditure which should be amor¬ 
tized through the remaining life of the corporation, which 
was forty (40) years. The remaining $234,000 was sought 
to be deducted in 1922, for the reason that since the pre¬ 
ferred stock was retired in that year, the corporation did 
not, thereafter, receive any further benefit from the expen¬ 
diture. 

It may be pointed out by way of parenthesis, that it is 
difficult to say that the life of the stock and the remaining 
life of the corporation would be the same, since the stock 
could be retired at any dividend pay period, and was in 
fact retired in the vear 1922. 

The first question for solution is whether the whole or 
any part of the $240,000 paid Estabrook & Company is de¬ 
ductible at anv time. Petitioner has introduced no evidence 
to add to the provisions of the contract between it and 
Estabrook & Company as evidenced by their respective let¬ 
ters of December 3, 1920, and December 7, 1920. We have 
before us only the written words of the contract and testi¬ 
mony as to how the contract was performed. The fact that 
a lump sum of $240,000 was agreed upon as the compen¬ 
sation of Estabrook & Company, the fact that Estabrook 
& Company were to take up and pay for all of the $3,000,000 
issue before June 30,1921, and the fact that the whole issue 
of $3,000,000 was taken by them, clearly indicate that the 
whole issue was in fact sold. Taking these facts into con¬ 
sideration, the pertinent parts of the contract can be stated 
in few words. By the contract, Estabrook & Company 
agreed to purchase the wdiole issue of stock ($3,000,000) 
and pay par therefor. Petitioner agreed to sell the whole 
issue at that price and to pay Estabrook & Company, 

46 $240,000, or $8 per share, for their services and in 
consideration of the contract, the payments to be 
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made at the option of Estabrook & Company pi*o rata as 
they took the stock. 

What is the real meaning and what is the actual result 
of this contract? On this point we make the following 
excerp from Eery ford v. Davis, 102 U. S.: 

i 

What, then, is the true construction of the contract? The 
answer to this question is not to be found in any name 
which the parties may have given to the instrument, and 
not alone in any particular provisions it contains, discon¬ 
nected from all others, but in the ruling intention of the 
parties, gathered from all the language they havi used. It 
is the legal effect of the whole which is to be sought for. 
The form of the instrument is of little account. | 

Though the contract industriously and repeatedly spoke 
of loaning the cars to the railroad company for hire, for 
four months, and delivering them for use for hire, it is 

manifest that no mere bailment for hire was intended. 

| 

In Kelly , Mans (ft Co., v. Sibley , (C. C. A.) 137 Fed. 586, 
it was held that the recital in a contract that j a certain 
amount was to be paid as a “commission” did not convert 
a contract of sale into a contract of agency. So in this case 
the recital in the contract that the sum of $240,000 was 
to be paid to Estabrook & Company for their services is of 
no importance if in fact that firm was not the ageht of peti¬ 
tioner. The contract does not attempt to create the rela¬ 
tion of principal and agent. The only obligations which 
Estabrook & Company owed petitioner were to purchase at 
an agreed price and take and pay for within a specified 
time, the whole of the issue of petitioner’s preferred stock. 
When they did this they discharged every obligation im¬ 
posed upon them by the contract. Nor does the recital, that 
this sum was to be paid in consideration of the contract, 
serve to make its payment the tine consideration. 
47 That consideration is to be found in the mutual prom¬ 
ises to sell and to buy. Based upon this considera¬ 
tion, petitioner agreed to sell to Estabrook & Company, its 
stock at par and upon the receipt of any part cjf the pur¬ 
chase price to at once return 8% thereof. Boildd down to 
its essence, the contract was one of purchase and sale of 
petitioner’s preferred stock for the net price of $92 per 

j 

i 

! 


i 
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share. Compare Emerson Electric Manufacturing Co. 
3 B. T. A. 932. Petitioner incurred no deductible loss by 
reason of the fact that it sold its stock below par. See 
Simmons c£ Hammond Mfg. Co., 1 B. T. A. 803; Coopera¬ 
tive Furniture Co., 2 B. T. A. 165; Chas. H. Lilly & Co./ 
2 B. T. A. 1058 and Emerson Electric Manufacturing Co., 
supra. 

If, however, we go behind the contract and indulge in 
the supposition that this was a transaction in which Esta- 
brook & Company acted as the agent of petitioner, the re¬ 
sult would be the same. See Simmons Company, 3 B. T. A. 
631. 

We are of the opinion that respondent did not err in re¬ 
fusing to permit petitioner to take the deductions sought. 
We are further of the opinion that the $240,000 paid Esta- 
brook & Company is not deductible in any event. 

(3) The next question grows out of the one just dis¬ 
cussed. It is whether petitioner is entitled to include in 
its invested capital, as of January 1, 1921, the amount of 
$122,858, which had been paid in to it prior to January 1, 
1921, by its employees in full, for their subscriptions for 
1307 shares of its preferred stock. Respondent insists that 
since petitioner had, previous to accepting the subscrip¬ 
tions of its employees, sold the entire issue to Estabrook 
& Company, it had no stock to issue to its employees, 
48 and that the payments made to it were received by 
it for the purpose of being paid over to Estabrook 
& Company. He further insists that the restrictions placed 
upon these subscriptions were such as to show that the stock 
did not belong to the employees until it was actually de¬ 
livered to them in the year 1922. 

We have just held that petitioner sold its stock to Esta¬ 
brook & Company at $92 per share. It thereupon acquired 
from Estabrook & Company an option on a certain number 
of shares at $94 per share. Some of these shares it at once 
sold to its employees. Of the shares so subscribed, 1307 
were fully paid up prior to January 1, 1921. Looking 
through all the forms of bookkeeping and check exchanging, 
we find that petitioner sold its stock at $92, bought it back 
at $94 and sold it again at $94. To the extent of $92 a 
share, the money paid in by the employees pursuant to their 
subscriptions never in fact left petitioner’s treasury. To 
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that extent the money paid in by the employees for the 
shares of stock subscribed by them was at once available 
to the petitioner as capital which it could use ini its opera¬ 
tions. The fact that the stock was not issued and delivered 
until 1921, does not alter the fact that petitioner had in¬ 
vested capital to the extent of $92 per share prior to Janu¬ 
ary 1,1921. Compare Manville Jenckes Co., 4 B. T. A. 765, 
and Middleton Compress & Warehouse Co., 1 B. r jT. A. 1145. 
Neither do we think that the restrictions placed upon the 
subscribers affect the conclusion which we have reached. 
The stock belonged to the employees from the; time they 
paid for it. The fact that they could not sell it; for a cer¬ 
tain period was only a temporary limitation on the right 
of disposition and did not go to the fact of ownership 
itself. The right of petitioner to repurchase this stock 
under certain conditions did not transfer to it owner- 
49 ship of the stock. An unexercised option does not 
confer ownership. See Western Union Telegraph 
Company v. Brown, 253 U. S. 101. Petitioner should, there¬ 
fore, be permitted to include in its invested capital as of 
January 1, 1921, the 1307 shares which it had sold to its 
employees and which were fully paid for at the rate of $92 
per share, or in all, $120,244, if not already allowed to 
petitioner. 

(4) Petitioner asserts that the $25,000 paid j the Corn¬ 
ing Hospital in 1922, was an ordinary and neqessary ex¬ 
pense, and was, therefore, deductible from gross income 
under Section 234(a)(1) of the Revenue Act of 1921. It 
is to be noted that a corporation does not, like an individual, 
possess the right to deduct up to a certain percentage of 
its income, donations made to charities. In cases like this, 
a donation to a charity can be sustained as a! deduction 
only vrhen it is an ordinary and necessary expense of its 
business. We have held that payments made to assist •in 
the erection of or repair to churches or similar charities 
were deductible as ordinary and necessary business ex¬ 
penses in those cases where the payments were made pur¬ 
suant to a consistent policy of welfare work, and where the 
result of such payments had a direct and reasonable effect 
upon the corporation. See Superior Pocahontas (Coal Com¬ 
pany, 7 B. T. A. 380, and cases cited. In nearly all of these 
cases, the church or other building was erected iii a mill vil- 
lage, the population of which was almost exclusively com- 
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posed of employees of the corporation and their dependents. 
In 1 lie present case, 1 the hospital was not erected in a village 
where nearly all of the inhabitants were employees or repre¬ 
sented by employees of the corporation, but in a city of over 
15,000 people. It also served a large manufacturing plant 
about two miles from Corning. It was erected at a cost of 
between $250,000 and $000,000, for the benefit of the 

50 whole city. ' While the fact that petitioner’s em-. 
ployees were liable to suffer and did suffer numerous 

accidents, and while it was a benefit to the corporation that 
its employees could be hospitalized in their home city, and 
while no doubt the hospital conferred benefits upon the 
families of petitioner’s employees, it is our opinion that 
the benefits were incidental, rather than direct. This view 
is confirmed by the comparatively small amounts paid by 
petitioner to the hospital during 1921 and 1922. The 
amount paid in 1922 was less than would have paid for one 
patient for a whole year. A business expense which is de¬ 
ductible under Section 234 (a)( 1) must be both an ordinary 
and necessary expense. While not giving to these words a 
too narrow construction, we cannot hold, in this case, that 
the contribution to the Corning Hospital was a necessary 
and ordinary business expense. We are, therefore, of the 
opinion that respondent did not err in refusing to permit 
the deduction. 

(5) The next question is whether petitioner should have 
restored to his invested capital as of January 1, 1921, the 
$250,740.09, which had theretofore been taken as deprecia¬ 
tion on petitioner's books and in its income tax return and 
which had been disallowed by respondent. 

The facts relative to this issue were stipulated and our 
findings correspond with the stipulation. While it might 
have been better if the stipulation had not been stated in 
such narrow terms, we are of the opinion that upon the 
facts as stipulated, petitioner should have restored to its 
invested capital the amount that* has heretofore been dis¬ 
allowed by respondent as depreciation for the years 1917- 
1920, inclusive. We are confirmed in this conclusion by the 
fact that respondent’s counsel, at the hearing, in effect con¬ 
fessed error. 

(6) Petitioner contends that in computing its in- 

51 vested capital for the year 1921, respondent erred 


41 


CORNING GLASS WORKS VS. COMMR. OF INT. REV. 

i 

in computing its tax liability for the year 1920. The 
facts with reference to this issue were stipulated and our 
findings of fact correspond with the stipulation. Peti¬ 
tioner’s invested capital should be readjusted in this re¬ 
spect in accordance with the facts found. 

Reviewed by the Board. 

Judgment will be entered on 20 dags 7 notice, under 
Rule 5o 

Now, October 17, 1928 the foregoing Findings of Fact 
and Opinion certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] ! 

B. D. GAMBLE, 

Clerk U . S. Board of Tax Appeals. 

\ 

i 

52 United States Board of Tax Appeals, "Washington. 

i 

Docket No. 9826. i 

Corning Glass Works, Petitioner, j 


v. 


Commissioner of Internal Revenue, Respondent. 

Final Order of Redetermination. 

Pursuant to the decision of the Board promulgated De¬ 
cember 22, 1927, in the above-entitled proceeding, the re¬ 
spondent having filed a proposed final determination with 
notice of settlement and the peitioner having made no ob¬ 
jection to such proposed determination, it is 

Ordered, adjudged, and decreed: That the deficiencies 
for the years 1921 and 1922 are $59,056.74 and ^57,497.90, 
respectively. 

Washington, D. C.,-,- 

Enter. 

Entered Feb. 28, 1928. 

JOHN E. MILLIKEN. 

(Signed) JOHN E. MILLIKEN, 

Member United States Board of Tax Appeals. 

A true copv. Teste. j 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

6—4860a 
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Now, October 17, 1928 the foregoing Order of Redeter¬ 
mination certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 

53 Filed Aug. 27, 1928, United States Board of Tax 

Appeals. 

United States Board of Tax Appeals. 

Docket No. 9826. 

Corning Glass Works, Plaintiff in Error, 


v. 

David H. Blair, Commissioner of Internal Revenue, 

Defendant in Error. 

Stipulation. 

Under the provisions of Section 1002 (^7) of the Revenue 
Act of 1926, it is hereby stipulated and agreed by and be¬ 
tween the parties hereto that the decision of the United 
States Board of Tax Appeals in the above-entitled cause 
may be reviewed by the Court of Appeals of the District 
of Columbia. 

Dated this 24th day of August, 1928. 

‘ LAURENCE GRAVES, 

Counsel for Plaintiff in Error , 

618 Southern Building , Washington, D. C. 

(Signed) C. M. CHAREST, 

Counsel for Defendant in Error. 

Now, October 17, 1928 the foregoing stipulation certified 
from the record as a true copy. 

[Seal U. S. Board of Tax Appeals, 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


CORNING GLASS WORKS VS. COM MR. OF INT. REV. 


United States Board of Tax Appeals. 
Docket No. 9826. 

Corning Glass Works, Plaintiff in Error, 


David H. Blair, Commissioner of Internal Revenue, 

Respondent in Error. 

Petition for Review by the Court of Appeals of the District 

of Columbia. 

! 

Filed Aug. 27,1928. j 

The above-named Plaintiff in Error hereby petitions for 
a review, by the Court of Appeals of the District of Colum¬ 
bia, of the decision of the United States Board of Tax Ap¬ 
peals in the above-entitled cause, promulgated on Decem¬ 
ber 22, 1927, but considered as rendered on February 28, 
1928, the date on which a final order of redetermination was 
entered by the said Board, and as the basis of this petition 
for review submits the following: 

Nature of Controversy. 

i 

In this proceeding, the controversy between the!parties, 
which has been determined by the United States Board of 
Tax Appeals, has to do with the determination of the income 
and excess profits tax liability of the Plaintiff in Error, for 
the calendar year 1921, and the income tax liability of the 
said Plaintiff in Error for the calendar year 1922, under 
the provisions of the Revenue Act of 1921. 

This proceeding, as originally initiated before the United 
States Board of Tax Appeals involved a number of ques¬ 
tions relating to the determination of invested capital as 
well as certain issues having to do with the deter- 
55 mination of taxable income. The decision of the 
United States Board of Tax Appeals, insofar as the 
invested capital questions are concerned, is satisfactory and 
acceptable to the Plaintiff in Error. Therefore, tjiis peti¬ 
tion for review is filed for the purpose of reviewing the 
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decision of the United States Board of Tax Appeals only 
insofar as it involves the determination of the taxable net 
income of the Plaintiff in Error for the calendar years 1921 
and 1922. 

Plaintiff in Error is a corporation organized under the 
laws of the State of New York, in December 1911, pursuant 
to an agreement of consolidation as set forth in the findings 
of fact of the United States Board of Tax Appeals. The 
Plaintiff in Error has a corporate life of fifty years from 
December 1911. 

For many years prior to 1920, Plaintiff in Error had bor¬ 
rowed no monev from banks. The net sales of the com- 
pany had increased from approximately $8,040,000 in 1919, 
to approximately $11,300,000 in 1920. The accounts receiv¬ 
able and the inventory of raw material and finished goods 
showed an increase in round numbers of $1,381,000. This 
large increase in business necessitated borrowing money 
from banks. The balance sheet of Plaintiff in Error on 
November 30, 1920, showed notes payable to the extent of 
$1,005,000, accounts payable, $649,824.56, and payrolls pay¬ 
able, $153,633.09. The notes of Plaintiff in Error were dis¬ 
counted by the bank on the basis of 7% per annum. There 
was distinct understanding that Plaintiff in Error should 
keep 20% of the amount of the notes outstanding on de¬ 
posit without interest. On this basis, the cost of the money 
to Plaintiff in Error was 9 3/10ths per cent. 

The conditions of the money market at the end of 1920 
were such that the banks were not willing to increase loans 
to Plaintiff in Error and were requesting said Plaintiff 
in Error to reduce its loans. In this condition of 
56 affairs two plans were proposed. The first plan was 
that Plaintiff in Error should issue bonds secured by 
mortgage on its property. As a part of this plan, Plain¬ 
tiff in Error was to set up a sinking fund at the rate of 5% 
per annum of the amount of the issue, irrespective of earn¬ 
ings or profit. The other plan was to issue its preferred 
stock which could be called at any dividend date. The sink¬ 
ing fund provided for in this last contingency was to be 15% 
of the net earnings. The officers and stockholders of Plain¬ 
tiff in Error seriously objected to the mortgage plan and in 
December, 1920, adopted the plan of issuing preferred stock. 
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It thereupon proposed to issue its preferred stock as of 
December 1, 1920, in the amount of $3,000,000. The pre¬ 
ferred stock was issued carrying a cumulative dividend of 
8% and was redeemable on any dividend date atj 110 and 
accrued dividends. 

In December, 1920, Plaintiff in Error entered into a con¬ 
tract with Estabrook & Company, bankers, of Boston. This 
contract is evidenced by the following letter dated December 
3, 1920 from Plaintiff in Error to Estabrook & Company: 

i 

We have your letter of the 2nd inst. As a result Of points 
arising during our conference yesterday with your counsel, 
Mr. Morse, your letter has been changed with his Ossent to 
read as follows: 

We submit the following offers: 

We understand that your Company proposes to Increase 
its capital stock by authorizing $7,000,000 par value eight 
per cent cumulative preferred stock in shares ofi the par 
value of $100 each, and to offer forthwith $3,000,000 of such 
stock to the common stockholders at a price of $100 per 
share. 

| 

We offer to purchase at a price of $100 per share and 
accrued dividends all or any part of the $3,000,000. of stock 
which is not taken by stockholders on the following terms 
and conditions and subject to such prior offering to stock¬ 
holders : 

i 

57 On or about January 5, 1921, we will take up and 
pay for $1,500,000 par value of such stock land will 
take up and pay for all of the $3,000,000 par value thereof 
not later than June 30, 1921. We are to have the j right to 
take up and pay for all or any of such stock at any earlier 
date in case we wish to do so. 

Upon request from your Company at any time aljter Jan¬ 
uary 5,1921, we will take up and pay for $750,000 par value 
of such stock (in addition to the $1,500,000 par value to be 
taken up on or before January 5, 1920) on March 31, 1921. 

All stock taken by us shall be accompanied by a refusal 
to take the stock from the stockholder to whom such stock 
is offered. 

We are to receive for our services and as consideration 
for this contract, the sum of $240,000. This sum | is to be 
paid, if we so elect, pro rata, as the stock is taken up by us. 
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Your Company will pay all expenses in connection with 
the issue of such stock, except that this shall not include 
payment for legal services of counsel employed by us. 

We are to be furnished annually, a complete balance sheet 
of your Company, and we are to have the right at any time 
at our expense to have an auditor of our selection make 
an examination of the books of your Company. 

Such stock shall be entitled to the rights and preferences 
shown in Schedule A, attached hereto. 

Our obligation shall be conditioned upon all legal matters 
in connection with your Company and the issue of such 
stock being satisfactorv to our counsel. 

A letter from you accepting this otfer will create a con¬ 
tract between us and unless vou desire a more formal con- 

* 

tract, none will be necessarv. 

We take pleasure in accepting your offers as above set 
forth. Nothing further will be required to constitute the 
contract between us except a letter from you ratifying the 
changes in your letter of December 2, which changes are 
embodied herein. 

58 On December 7, 1920, Estabrook & Company, by 
letter of that date, confirmed the letter of Plaintiff in 
Error, dated December 3, 1920. 

The preferred stock which Plaintiff in Error agreed to 
sell to Estrabrook &' Company, bankers, was issued to them 
in the following amounts and on the following dates: 


Jan. 6, 1921. 15,000 $1,500,000.00 

Jan. 18, 1921. : . 7,500 750,000.00 

Jan. 27, 1921. 2,500 250,000 00 

Mar. 1, 1921. 5,000 500,000 00 

Total. 1 . 30,000 $3,000,000.00 


The respective amounts making up the said $3,000,000 
were deposited by Estabrook & Company, in its bank to 
the credit of Plaintiff in Error. The amount of $240,000, 
which Plaintiff in Error agreed to pay Estrabrook & Com¬ 
pany, was paid in the following amounts and on the follow- 
dates : 


Jan. 7, 1921. 
Jan. 21, 1921 
Jan. 28, 1921 
Mar. 1, 1921 
Total . 


$120,000.00 
60,000.00 
20,000.00 
40,000.00 

$240,000.00 













CORKING GLASS WORKS VS. COMMR. OF INT. REV. 47 

i 

Pursuant to due notice, the said issue of preferred stock 
of $3,000,000, was called and retired by Plaintiff in Error 
on or about December 1, 1922. Plaintiff in Error sought 
in its income tax returns to deduct, on account of its pay¬ 
ments to Estabrook & Company, $6,000 from it|s gross in¬ 
come for 1921, and $236,000 from its gross income for 1922. 
Defendant in Error denied both deductions. 

The Corning Hospital, which is situated in the City of 
Corning, New York, is maintained to meet the hospital 
needs of Corning and is the only public hospital in Corning. 

The hospital also affords its facilities To a large 
59 manufacturing plant two miles distant ijrom Corn¬ 
ing. In the year 1921 it had about fifty rooms avail¬ 
able for patients. At times, all of these rooms were oc¬ 
cupied. It was found necessary to double the Rapacity of 
the hospital in 1922, and in addition thereto, tb purchase 
new, modern equipment. This required between $250,000 
and $300,000. The money was raised by public subscription. 
The two principal stockholders of Plaintiff in Error each 
subscribed about $25,000. In 1922 the Board of Directors 
of Plaintiff in Error adopted the following resolution: 

i 

On motion of Mr. A. A. Houghton, seconded by Mr. G. B. 
Hollister, it was unanimously resolved that tlie Corning 
Glass Works donate $25,000 to the building fund of the 
Corning Hospital. I 

This amount was paid by Plaintiff in Error to the Corn¬ 
ing Hospital in the year 1922. The average number of 
persons employed by Plaintiff in Error at its plant in the 
City of Corning, in the year 1922, was 2,167. The popula¬ 
tion of Corning was about 15,000. Accidents suffered by 
employees of Plaintiff in Error were divided into two 
classes,—reported or compensation cases which were those 
cases where employees were expected to be absent from 
work more than a week, and minor accidents. There were 
796 reported cases in 1920, 463 in 1921, and 574 in 1922. 
The number of cases involving minor injuries averaged 
about five times the number of reported cases. The largest 
part of the injuries resulted from hot flying :glass, also 
injuries resulting from the operation of machinery. Plain¬ 
tiff in Error paid to the Corning Hospital fori treatment 
of its employees, $1,308.23 in 1921 and $586 in 1922. The 
daily rate of the hospital for rooms was $2.00 per day. 
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Prior and subsequent to 1922, Plaintiff in Error maintained 
at its plant a dispensary, having four rooms and two 
60 beds, and employed a full time nurse. Prior to 1922, 
it employed a physician who called at the plant twice 
a day. In 1922, it employed a full-time physician. This 
physician complained that the facilities furnished him were 
inadequate and requested that they be enlarged. This would 
have been very expensive. About this time, the plans for 
the enlargement of the Corning Hospital were under way 
and it was determined that it would be better for the cor¬ 
poration to make a contribution to the hospital building 
fund than to go to the expense of enlarging its dispensary 
facilities at the plant. The contribution of $25,000 was 
then made. 


Assignment of Errors. 

1. The United States Board of Tax Appeals has erred 
in holding that no part of the $240,000 paid to Estabrook 
& Company, of Boston, Massachusetts, in 1921, under the 
contract of December 3, 1920, is allowable as a deduction 
in computing net income for the calendar year 1921. 

2. The United States Board of Tax Appeals has erred in 
holding that no part of the $240,000 paid to Estabrook & 
Company, of Boston, Massachusetts, in 1921, is allowable 
as a deduction in computing net income for the calendar 
year 1922, the year in which the $3,000,000 of preferred 
stock sold to Estabrook & Company was retired. 

3. The United States Board of Tax Appeals has erred 
in holding* that the $25,000 paid to the Corning Hospital 

during the calendar year 1922 is not an allowable 
61 deduction as an ordinary business expense in com¬ 
puting net income for the calendar year 1922. 

LAURENCE GRAVES, 

Counsel for Plaintiff in Error, 

618 Southern Building, Washington, I). C. 

City of Washington, 

District of Columbia, ss: 

Laurence Graves, hereby duly sworn, says that he is 
counsel for Corning Glass works, the Plaintiff in Error 
above-named; that he is duly authorized to verify the 
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foregoing petition; that he has read the foregoing peti¬ 
tion and is familiar with the statements contained therein 
and the facts therein stated are true. 

LAURENCE GRAVES. 

i 

Subscribed and sworn to before me by the said Laurence 
Graves, to me personally known, this 27th day of August, 
1928. 

i 

i 

[Seal: Elizabeth J. McKenna District of Columbia.] 

ELIZABETH J. McKENNA, 

Notary Public . 

62 Filed Aug. 27, 1928, United States Board of Tax 

Appeals. 

i 

; 

United States Board of Tax Appealsj. 

Docket No. 9826. 

Corning Glass Works, Plaintiff in Errc»r, 

i 

v. 

i 

i 

David H. Blair, Commissioner of Internal j Revenue, 

Defendant in Error. 

I 

Notice. 

i 

To David H. Blair, j 

Commissioner of Internal Revenue, 

Washington, D. C.: 

You are hereby notified that the above named Plaintiff in 
Error, on or about, to wit, the 27th day of August, 1928, 
filed with the United States Board of Tax Appeals, Wash¬ 
ington, D. C., its petition for review by the Coiiirt of Ap¬ 
peals of the District of Columbia, of the decision of the 
United States Board of Tax Appeals, in the above-entitled 
case, which decision was rendered on the 28th day of Feb¬ 
ruary, 1928. A copy of said petition for review is handed 
you herewith. 

LAURENCE GRAVES, I 
Counsel for Plaintiff in Error, 

618 Southern Building, Washington, D. C. 

7 1 860a 
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Received a signed duplicate of the foregoing notice to¬ 
gether with a copy of the petition for review therein re¬ 
ferred to, this 27th dav of August, 1928. 

C. W. CHAREST, 

Counsel for David H. Blair, 
Commissioner of Internal Revenue, 

Defendant in Error . 

Now, October 17, 1928 the foregoing Petition for Re¬ 
view and Notice of Filing thereof certified from the record 
as a true copy. 

[Seal Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk U. S. Board of Tax Appeals. 


63 Filed Aug. 27, 1928, United States Board of Tax 

Appeals. 

Docket No. 9826. 

Corning Glass Works, Plaintiff in Error, 

United States Board of Tax Appeals. 

v, 

David H. Blair, Commissioner of Internal Revenue, 

Defendant in Error. 

Prcecipe. 


To B. D. Gamble, 

Clerk of the United States Board of Tax Appeals, 
Washington, D. C. 

Sir: ' ™ 

Please prepare and transmit to the Court of Appeals of 
the District of Columbia, as and for a transcript of the 
record upon the petition for review in the above-entitled 
cause, copies of the following: 

1. The docket entries of proceedings before the Board. 

2. Pleadings before the Board. 
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3. Findings of fact, opinion and decision of the Board. 

4. Stipulation for review by the Court of Appeals of the 
District of Columbia. 

5. Petition for review. 

LAURENCE GRAVES, 

Counsel for Plaintiff in Error , 

618 Southern Building, Washington, D . C . 

i 

Service of the foregoing pnecipe is hereby admitted this 
27th day of August, 1928. 

C. M. CHAREST, j 
Counsel for David H . Blair j 
Commissioner of Internal Bevqnue, 

Defendant m Error . 

i 

i 

Now, October 17, 1928 the foregoing Praecipe certified 
from the record as a true copy. 

[Seal Board of Tax Appeals 1924.] 

B. D. GAMBLE, 

Clerk TJ . S. Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals.! No. 4860. 
Corning Glass Works, appellant, vs. Commissioner of In¬ 
ternal Revenue. Court of Appeals, District of;Columbia. 
Filed Oct. 22, 1928. Henry W. Hodges, clerk, j 
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IN THE 


Court of Appeals, district of Columbia 


No. 4860 


Corning Glass Worses, Appellant 

vs. 

Commissioner of Internal Revenue 


Appeal from the Board of Tax Appeals I 


I 

BRIEF FOR APPELLANT 


PREVIOUS OPINION 

i 

The only previous opinion in this case is that of the 
United States Board of Tax Appeals (R. 19-51), which 
is reported in 9 B. T. A* 771. 

i 

I 

JURISDICTION 

i 

i 

This appeal involves an income and profits tax de¬ 
ficiency for the calendar year 1921 and an income tax 
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deficiency for the calendar year 1922, and is taken 
from an order of redetermination of the Board of Tax 
Appeals entered February 28, 1928. (R. 52.) It was 
agreed and stipulated by the parties that the decision 
of the Board could be reviewed by this court. (R. 53.) 
The case is brought to this court by a petition for 
review, filed October 22, 1928, (R. 54-61), pursuant to 
the provisions of the Revenue Act of 1926. (Act of 
February 26, 1926, c; 27, Sections 1001, 1002 and 1003, 
44 Stat. 9, 109-110.) 

QUESTION PRESENTED 

1. Is the appellant entitled to deduct as an ordinary 
and necessary business expense, in computing net in¬ 
come for the year 1921, the amount of $240,000 paid 
to Estabrook & Company, bankers, for services and 
as consideration for a contract under which the bank¬ 
ers agreed to and did purchase and pay appellant 
$3,000,000 cash for $3,000,000 par value of its eight 
per cent cumulative preferred stock, which was called 
and retired on December 1, 1922, or, 

2. Should the $240,000 so paid be treated as an ex¬ 
pense of the years 1921 and 1922 and a proportionate 
part thereof allowed as an expense deduction in each 
of such years, or, 

3. Is the $240,000 to be treated as a capital expendi¬ 
ture made in connection with the acquisition of a cap¬ 
ital asset, the cost of which is to be returned to the 
appellant either by the deduction of a portion thereof 
in 1921, namely, $6,000, determined upon the basis of 
the life of the asset which was limited to the remaining 
corporate life of 40 years and by the deduction of the 
remaining cost in 1922, when the asset was lost, or by 
the allowance of the entire amount as a loss in 1922. 


! 

i 


4. Is the appellant entitled to a deduction in 1922 
as an ordinary and necessary expense in carrying on 
its trade or business a payment of $25,000 made in 
that year to the Corning Hospital? I 

i 

i 

THE STATUTES 

j 

Revenue Act of 1921: j 

4 ‘Sec. 234 (a) That in computing the net in¬ 
come of a corporation subject to tax * * 1 there 
shall be allowed as deductions: 

(1) All the ordinary and necessary expenses 
paid or incurred during the taxable year in car¬ 
rying on any trade or business, including a reas¬ 
onable allowance for salaries or other compen¬ 
sation for personal services actually rendered 
* # * 

(4) Losses sustained during the taxable year 
and not compensated for by insurance or other¬ 
wise; unless, in order to clearly reflect the in¬ 
come, the loss should in the opinion of thei Com¬ 
missioner be accounted for as of a different 
period. 

(7) A reasonable allowance for the exhaustion, 
wear and tear of property used in the trade or 
business, including a reasonable allowance for 
obsolescence.’ ’ 

i 

i 

STATEMENT OF FACTS 

The appellant is a corporation organized und^r the 
laws of the State of New York, in December, ,1911, 
with a corporate life of 50 years and engaged iin the 
manufacture of various glass products. (R. 14.) j The 
facts, having a direct relation to the issue here pre¬ 
sented, as found by the Board are as follows (R. |31-34 
and 38-39). i 


i 

i 

i 

i 

i 

i 

i 


i 
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For many years prior to 1920, petitioner had 
borrowed no money from banks. The net sales 
of the company had increased from approximate¬ 
ly $8,040,000 in 1919, to approximately $11,300,- 
000 in 1920. The amounts receivable and the in¬ 
ventory of raw materials and finished goods 
showed an increase in round numbers of $1,381,- 
000. This large increase in business necessitated 
borrowing money from banks. Petitioner’s bal¬ 
ance sheet of November 30, 1920, showed notes 
payable to the extent of $1,005,000, accounts pay¬ 
able, $649,824.56, and payrolls payable, $153,- 
633.09. Petitioner’s notes were discounted by 
the bank on the basis of 7% per annum. There 
was distinct understanding that petitioner should 
keep 20% of the amount of the notes outstanding 
on deposit without interest. On this basis, the 
cost of the money to petitioner was 9 3-10ths per 
cent. 

The conditions of the money market at the end 
of 1920 were such that the banks were not will¬ 
ing to increase petitioner’s loans and were re¬ 
questing petitioner to reduce its loans. In this 
condition of affairs, two plans were proposed. The 
first plan was that petitioner should issue bonds 
secured by mortgage on its property. As a part 
of this plan petitioner was to set up a sinking 
fund at the rate of 5% per annum of the amount 
of the issue, irrespective of earnings or profit. 
The other plan was to issue its preferred stock 
which could be called at any dividend date. The 
sinking fund provided for in this last contingency 
was to be 15% of the net earnings. Petitioner’s 
officers and stockholders seriously objected to the 
mortgage plan and in December, 1920, adopted 
the plan of issuing preferred stock. It thereupon 
proposed to issue its preferred stock as of De¬ 
cember 1, 1920, in the amount of $3,000,000. The 
preferred stock was issued carrying a cumulative 
dividend of 8% and was redeemable on any divi¬ 
dend date at 110 and accrued dividends. 
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In December, 1920, petitioner entered into a 
contract with Estabrook & Company, bankers, of 
Boston. This contract is evidenced by the follow¬ 
ing letter dated December 3, 1920, from petitioner 
to Estabrook & Company: 

“We have your letter of the 2nd inst. As a re¬ 
sult of points arising during our conference jyes¬ 
terday with your counsel Mr. Morse, your letter 
has been changed with his assent to read asl fol¬ 
lows : | 

We submit the following offers: I 

We understand that your Company proposes to 
increase its capital stock by authorizing $7,000,- 
000 par value eight per cent cumulative preferred 
stock in shares of the par value of $100 each, and 
to offer forthwith $3,000,000 of such stock to the 
common stockholders at a price of $100 per share. 

We offer to purchase at a price of $100 i per 
share and accrued dividends all or any part of 
the $3,000,000 of stock which is not taken by stock¬ 
holders on the following terms and conditions iand 
subject to such prior offering to stockholders: 

On or before January 5, 1921, we will take up 
and pay for $1,500,000 par value of such stock 
trffd will take' up any pay for all of the $3,000'000 
par value thereof not later than June 30, 1921. 
We are to have the right to take up any^pay for 
-airor any of such stock "at any earfrerdate in case 
we wish to do so. 

Upon request from your Company at any time 
after January 5, 1921, we will take up any pay 
for $750,000 par value of such stock (in addition 
to the $1,500,000 par value to be taken up on or 
before January 5, 1920) on March 31, 1921. 

All stock taken by us shall be accompanied by a 
refusal to talce" the stock from the stockholder to 
whom such stock is offered. j 

We are to receive for our services and as cpn- 
\ sideration for this contract, the sum of $240,000. 
This sum is__t.o i.e paid, if we s o, elect, pro rata 
as The stock is taken up by us. “t — 
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Your company will pay all expenses in connec¬ 
tion with the issue of such stock, except that this 
shall not include payment for legal services of 
counsel employed by us. 

We are to be furnished annually, a complete 
balance sheet of your company, and_we are to 
have the right at any time at our expense to have 
aji auditor of our selection make an examination 
of the books of your Company. 

Such stock shall be entitled to the rights and 
preferences shown in Schedule A, attached hereto. 

Our obligation shall be conditioned upon all 
legal matters in connection with your Company 
and the issue of such stock being satisfactory to 
our counsel. 

A letter from you accepting this offer will cre¬ 
ate a contract between us and unless you desire 
a more formal contract, none will be necessary. 

We take pleasure in accepting your offers as 
above set forth. Nothing further will be required 
to constitute the contract between us except a let¬ 
ter from your ratifying the changes in your let¬ 
ter of December 2, which changes are embodied 
herein.” 

On December 7, 1920, Estabrook & Company, by 
letter of that date, confirmed petitioner’s letter of 
December 3, 1920. 

The preferred stock which petitioner agreed to 
sell to Estabrook & Company, bankers, was issued 
in them in the following amounts and on the fol¬ 
lowing dates: 


Jan. 6, 1921 . 

. 15,000 

$1,500,000.00 

Jan. 18, 1921. 

. 7,500 

750,000.00 

Jan. 27, 1921 . 

. 2,500 

250,000.00 

Mar. 1, 1921 . 

. 5,000 

500,000.00 

Total . 

. 30,000 

$3,000,000.00 
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The respective amounts making up the said 
$3,000,000 were deposited by Estabrook & I Com¬ 
pany, in its ^bankpto'the credit of petitionerJ The 
amount of $240,000, which petitioner agreed to 
pay Estabrook & Company, was paid in the fallow¬ 
ing amounts and on the following dates: 

Jan. 7, 1921 . $120,000.00 

Jan. 28, 1921 . 60,000.00 

Jan. 28, 1921 . 20,Q00.00 

Mar. 1, 1921 . 40,000.00 

: 

Total.$240,000.00 


Pursuant to due notice, the said issue of peti¬ 
tioner’s preferred stock of $3,000,000, was called 
and retired on or about December 1, 1922. Peti¬ 
tioner sought in its income tax returns to deduct 
on account of its payments to Estabrook & Com¬ 
pany, $6,000 from its gross income for 1921* and 
$236,000 from its gross income for 1922. Respon¬ 
dent denied both deductions. j 

The Corning Hospital, which is situated in the 
City of Corning, New York, is maintained to meet 
the hospital needs of Corning and is the only pub¬ 
lic hospital in Corning. The hospital also affords 
its facilities to a large manufacturing plants two 
miles distant from Corning. In the year 1921, it 
had about fifty rooms available for patients.! At 
times, all of these rooms were occupied. It; was 
found necessary to double the capacity of the;hos¬ 
pital in 1922, and in addition thereto, to purchase 
new, modern equipment. This required between 
$250,000 and $300,000. The money was raised by 
public subscription. The two principal stock¬ 
holders of petitioner each subscribed about 
$25,000. In 1922, petitioner’s Board of Directors 
adopted the following resolution: 

“On motion of Mr. A. A. Houghton, seconded 
by G. B. Hollister, it was unanimously resolved 


j 

| 

i 
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that the Corning Glass Works, donate $25,000 to 
the building fund of the Corning Hospital.’’ 

This amount was paid by petitioner to the Corn¬ 
ing Hospital in the year 1922. The average num¬ 
ber of persons employed in petitioner’s plant in 
the city of Corning, in the year 1922, was 2,167. 
The population of Corning was about 15,000. Ac¬ 
cidents suffered by employees of petitioner were 
divided into two classes—reported or compensa¬ 
tion cases which were those cases where employees 
were expected to be absent from work more than 
a week, and minor accidents. There were 796 re¬ 
ported cases in 1920, 463 in 1921, and 574 in 1922. 
The number of cases involving minor injuries 
averaged about five times the number of reported 
cases. The largest part of the injuries resulted 
from hot flying glass; also injuries resulting from 
the operation of machinery. Petitioner paid to 
the Corning Hospital for treatment of its em¬ 
ployees, $1,308.23 in 1921 and $586 in 1922. The 
daily rate of the hospital for rooms was $2.00 per 
day. Prior and subsequent to 1922, petitioner 
maintained at its plant, a dispensary having four 
rooms and two beds and employed a full-time 
nurse. Prior to 1922, it employed a physician who 
called at the plant twice a day. In 1922, it em¬ 
ployed a full-time physician. This physician com¬ 
plained that the facilities furnished him were in¬ 
adequate and requested that they be enlarged. 
This would have been very expensive. About this 
time, the plans for the enlargement of the Corning 
Hospital were under way and it was determined 
that it would be better for the corporation to make 
a contribution to the hospital building fund than 
to go to the expense of enlarging its dispensary 
facilities at the plant. The contribution of $25,000 
was then made. 
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SUMMARY OF ARGUMENT 

I 

The appellant contends that the $240,000 paid to 
Estabrook & Company in 1921 was either, 

(a) An ordinary and necessary expense of the year 
1921, incurred in carrying on its trade or business 
and deductible as such under the provisions of Sec¬ 
tion 234 (a) (1) of the Revenue Act of 1921, or 

(b) That it was ordinary and necessary expense in¬ 
curred in obtaining the $3,000,000 of cash which was 
used by the appellant in its business in the years 1921 
and 1922, and in consequence, one-half thereof |is de¬ 
ductible under Section 234 (a) (1) supra, in each of 
the years 1921 and 1922, or 

(c) That if it was a capital expenditure it was made 
in connection with the acquisition of a capital asset 
the cost of which is to be returned to the appellant 
in either of two ways. (1) by the deduction of a por¬ 
tion thereof in 1921, namely $6,000, determined upon 
the basis of life of the asset which was limited to the 
remaining corporate life of 40 years and by tile de¬ 
duction of the remaining cost in 1922, when the asset 
was lost, or (2) by the allowance of the entire ahiount 
as a loss in 1922. 

The appellant also contends that the $25,000 paid 
to the Corning Hospital in 1922 was an ordinar^ and 
necessary expense incurred in carrying on its tr^de or 
business. I 

i 

I 


j 

i 


i 
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ARGUMENT 
POINT I. 

The $240,000 Was an Ordinary and Necessary Expense 
of the Year 1921 Incurred by the Appellant in 
Carrying on Its Business. 

This is not a case of a newly organized corporation 
where in order to obtain capital with which to acquire 
buildings, machinery, raw materials, and working cap¬ 
ital necessary to begin operations, the captal stock 
is sold to bankers at a discount, or a commission is 
paid to bankers or others to sell the stock to the pub¬ 
lic. In such an instance, it is conceivable that the dis¬ 
counts given or the commissions paid might not be 
considered as having been incurred or paid in a trade 
or business carried on by the corporation and that 
they were in the nature of organization expenses nec¬ 
essary to enable the corporation to begin business. 

The instant appeal, however, presents an entirely 
different situation. The appellant, a corporation or¬ 
ganized in 1911, is the successor to a business started 
in 1868. It was a successful business. The record 
shows that for many years prior to 1920 it had bor¬ 
rowed no money with which to carry on its business 
activities, that its sales increased more than $3,000,- 
000 in 1920 and that its inventory of raw materials 
and finished goods increased more than $1,380,000. 
The Board found that this large increase in business 
necessitated the borrowing of money and that on No¬ 
vember 30, 1920, appellants liability on notes payable 
was $1,005,000 on accounts payable $649,824.56 and on 
payrolls payable $153,633.90. The money borrowed 
was costing the appellant 9 3-10ths per cent and the 
banks vrere not willing to increase the amount of their 
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loans but were requesting, if not insisting, that they 
be reduced. Under these circumstances it was nec- 

i 

essary for the petitioner to obtain money with which 
to liquidate its liabilities and to carry on its business. 
It was decided to issue $3,000,000 of preferred j stock 
redeemable on any dividend date. A contract whs en¬ 
tered into with a firm of investment bankers wiio 
agreed to purchase the stock and pay the appellant 
$3,000,000 cash therefor. The contract als o provided 
that the bankers were to receive for their services and 
as consideration for the contract the sum of $240,000. 
The contract was performed in accordance with its 
terms. On December 1,1922 the $3,000,000 of stock so 
issued was called and retired. j 

That the appellant had been for a long period of 
time, and was during the year 1921 engaged iii bus¬ 
iness is not questioned. That the $240,000 w^s in¬ 
curred and paid in connection with the conduct of such 
business is likewise free from doubt. Does such hn ex¬ 
pense qualify as an ordinary and necessary expense 
incurred in carrying on the business conducted by the 
appellant, is the only remaining question? 

It appears that the exact question has not been con¬ 
sidered by any Federal Court. The courts have, how¬ 
ever, passed upon the question of what constitutes or¬ 
dinary and necessary business expenses within the 
meaning of the statute. 

In Kornhauser v. United States, 276, U. S. 145, the 
question was whether attorneys fees paid in 191$ and 
incurred in the defense of a suit by a former co-part¬ 
ner for an accounting of alleged partnership earnings 
were deductible as an “ ordinary and necessary ex¬ 
pense paid * # * in carrying on any trade or business.’’ 
After stating the facts and quoting the Statute, Mr. 
Justice Sutherland, said: 
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On the case made by the petition the expendi¬ 
ture in question was either a personal expense 
or a business expense; it was not a living or fam¬ 
ily expense. And it was an “ordinary and nec¬ 
essary” expense, since a suit ordinarily and, as 
a general thing at least, necessarily requires the 
employment of counsel and payment of his 
charges. The petition is not as definite as it 
might have been, but from its allegations, inter¬ 
preted as the Solicitor General concedes they may 
be, it appears that the accounting suit presented 
the question whether the compensation in respect 
of which the co-partner sought an accounting was 
for professional services performed by petitioner 
during the existence of the partnership or after 
its termination, the defense to that suit being 
based upon the latter alternative. In either view, 
the compensation constituted business earnings. 

The Solicitor of Internal Revenue in a recent 
opinion has held that legal expenses incurred by 
a doctor of medicine in defending a suit for mal¬ 
practice were business expenses within the mean¬ 
ing of the statute. In the course of the opinion 
it was said that such expenditures were as much 
ordinary and necessary business expenses as they 
would be if made by a merchant in defending an 
action for personal injuries caused by one of his 
delivery automobiles, and that in the latter case 
the deduction would be allowed without question. 
(C. B. V-l, p. 226.) 

Another departmental ruling is to the effect 
that legal expenses incurred in defending an ac¬ 
tion for damages by a tenant injured while at 
work on the taxpayer’s farm are deductible as a 
business expense. (C. B. 5, p. 121.) 

In the appeal of F. Meyer & Bro. Co. (4 B. T. 
A. 481), the Board of Tax Appeals held that a 
legal expenditure made in defending a suit for an 
accounting and damages resulting from an al¬ 
leged patent infringement was deductible as a 
business expense. 
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The basis of these holdings seems to be j that 
where a suit or action against a taxpayer is di¬ 
rectly connected with, or, as otherwise stated! (ap¬ 
peal of Backer, 1 B. T. A. 214, 216), proximately 
resulted from, his business, the expense incurred’ 
is a business expense within the meaning of sec¬ 
tion 214 {a), subdivision ( 1 ), of the Act . These 
rulings seem to us to be sound and the principle 
upon which they rest covers the present case. 
If the expense had been incurred in an action 
to recover a fee from a client who refused td pay 
it, the character of the expenditure as a business 
expense would not be doubted. In the applica¬ 
tion of the Act we are unable to perceive any real 
distinction between an expenditure for attorney’s 
fees made to secure payment of the earnings of 
the business and a like expenditure to retain! such 
earnings after their receipt. One is as directly 
connected with the business as the other. (Italics 
supplied.) ! 


George La Monte and Son v. Commissioner,! (re¬ 
cently decided by the Circuit Court of Appeals for 
the Second Circuit, and not yet reported) is a case 
where the petitioner claimed as a deduction, hs an 
ordinary and necessary business expense, an amount 
equal to 12%% of its profits which it had obligated 
itself to pay two individuals during its corporate ex¬ 
istence. The court, in reversing the Board of! Tax 
Appeals, said in part: 


4 4 The question here presented is whether by 
the Revenue Act of 1918 * * * a deduction ii per¬ 
mitted of these sums as 4 the ordinary and neces¬ 
sary expenses paid or incurred during the tax¬ 
able year in carrying on any trade or business.” 

i 

4 4 The payment was made by the petitioner each 
year because it was contractually obligated to do 

i 

i 

i 


j 

i 
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so. It was a charge upon the business because of 
the agreement made at the time of consolidation, 
to bring to the business assets in excess of those 
owned and contributed to the consolidation by the 
Kingsland Paper Mills. This obligation, created 
by the contract of February 6, 1905, was a con¬ 
sideration paid for assets and undoubtedly helped 
the consolidation. It was not considered and 
agreed upon as a method of distributing income or 
dividends. It did not rest with the board of direc¬ 
tors to say whether it would or would not be paid 
each year. It was purely a payment from the 
business to equalize for the additional capital as¬ 
sets brought into the merger.” 

In Ringler & Company v. Commissioner, 10 B. T. 
A. 1134, the Board held that amounts paid to the 
Lager Beer Board of Trade and expended by it and 
the L T nited States Brewers Association in testing the 
constitutionality of war-time prohibition legislation, 
in investigating whether 2.75% beer was intoxicating 
and in conducting a campaign against assertions that 
breweries were wasting food products, were allowable 
deductions as ordinary and necessary business ex¬ 
penses. 

The Board also held in The Adler Co. v. Commis¬ 
sioner, 10 B. T. A. 849, that amounts expended by a 
wholesale liquor dealer in entertaining customers in 
1918 were deductible as ordinary and necessary busi¬ 
ness expenses. 

In Superheater Company v. Commissioner, 12 B. 
T. A. 5, the Board held that $100,000 paid by a cor¬ 
poration in 1920 to a certain Swiss partnership in 
order to avoid litigation in connection with certain 
acts of the corporation was an ordinary and necessary 
business expense, and deductible as such, relying upon 
Kohnhauser v. United States, supra. 




It has also been held that a corporation charged 
with selling flour and sugar in excess of the profit pre¬ 
scribed by the food administration was allowed to de¬ 
duct as an ordinary and necessary business expense 
the payment which it was required to make to the 
Red Cross and Army and Navy Y. M. C. A., in order 
to prevent the revocation of its license. Appeal of 
Huff, Andrews, & Thomas, 1 B. T. A. 542. 

The Board has also held that in determining; the in¬ 
come of an individual engaged in an illegal business, 
that of operating a handbook, should be determined 
by deducting from the total receipts, the sum; of the 
amounts paid to bettors plus amounts returned! to bet¬ 
tors by reason of scratches, called-off bets and lay-off 
bets. Appeal of McKenna, 1 B. T. A. 326. 

The $240,000 expenditure here in question was made 

* j 

in the ordinary conduct of the appellant’s business 
/ and was necessary to meet a temporary situation, that 
of obtaining money for use in its business for a period 
i of slightly less than two years and until the conditions 
. of the money market had improved. If it had been 
possible for the appellant to obtain sufficient bunking 
credit during this period the expense would no|t have 
been incurred. 

In its decision, in the instant case, the Boaij*d dis¬ 
cusses at considerable length the failure of the ap¬ 
pellant to present evidence of oral agreements or un¬ 
derstandings between the appellant and Estabrook 
& Company, modifying or supplementing the written 
agreement of December, 1920. There were np such 
agreements or understandings. The record shows the 
i entire transaction. It was simple and the necessity 
for under-cover understandings was not present. 
After citing Emerson Electric Manufacturing Co., 3 
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B. T. A. 932, and Simmons Company, 8 B. T. A. 631, 
which is now before the Circuit Court of Appeals for 
the Second Circuit, the Board concluded by saying 
“We are further of the opinion that the $240,000 paid 
Estabrook & Company is not deductible in any event.’’ 

The question involved in the Emerson Electric Man¬ 
ufacturing Company, supra, was whether a commis¬ 
sion of $100,000 paid to brokers for the sale of a $1,- 
000,000 issue of preferred stock was deductible. There 
was no evidence to show that the stock had been called 
and retired and that its issuance was resorted to 
merely as an expedient for temporary financing. The 
Board said: 

That the amount paid to Spencer Trask & Co. 
for services rendered in connection with the flo¬ 
tation of the taxpayer’s capital stock represented 
compensation for personal services actually ren¬ 
dered is true, but that does not of itself bring the 
expenditure within the category of deductible ex¬ 
penses contemplated by the statute. The word 

including,” as used in the clause “including 
! a reasonable allowance for salaries or other com- 
I pensation,” signifies the intent to include as de- 
I ductible expenses only such salaries or other com- 
j pensation as are ordinary and necessary expenses 
\ in carrying on a trade or business. 

The use of capital is ordinarily and generally 
necessary in the conduct of a business enterprise, 
but it does not follow that the expense incident 
to its procurement is an ordinary and necessary 
business expense within the purview of the sta¬ 
tute. 

Expenses incurred by a corporation in selling 
its capital stock, the proceeds from which are to 
be permanently invested in property or otherwise 
used in the operation of the business, subject to/ 
all its risks and hazards, are not deductible ex-/ 
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penses, for the reason that such expenses are in¬ 
curred in connection with a capital transaction. 
* * * Further, it is clear to us that the revenue of 
a day or a year should not be burdened with the 
cost of acquiring additional capital, the benefits 
from which will inure to the corporation over a 
long period of years . (Italics supplied.) 

j 

i 

While the basis of the Board’s decision is not clear 
and its reasoning seems to be particularly conflicting, 
it is apparent that the decision is not applicable to 
the facts in the instant appeal. In this appeal! the 
funds obtained were not permanently invested ini the 
business and the appellant did not benefit from its 
use over “a long period of years.” 

POINT II. 

i 

i 

The $240,000 Expenditure is a business Expense that 
Should be Apportioned Between the Years 1921 

and 1922. j 

| 

The appellant hesitates to argue this point lest it 
be thought that it expects an adverse decision in its 
first point. Most emphatically such is not the case. 
But by applying the Board’s theories as announced 
in the Emerson Electric Manufacturing Company, 
supra, it is apparent that under a most pessimistic 
view the expense is one that should be allocated to 
and deducted from the Revenues of 1921 and 1922. j 

It is admitted by the Board that the payment “ rep¬ 
resented compensation for personal services actually 
rendered.” The record shows that the benefits! of 
such services inured to the appellant during the years 
1921 and 1922, only. Does it not necessarily follow 
that the income of the years during which the benefits 
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were realized should bear the expense of obtaining 
such benefit? 


POINT III. 

If the Expenditure of $240,000 is to be Considered a 
Capital Expenditure, the Appellant is Either 
Entitled to a Deduction in 1921 for the exhaustion 
of the Asset Acquired Measured by the Appellants 
remaining Life, and to a Deduction of the Remain¬ 
ing portion of the Cost of Such Asset in 1922 
When the Asset Was Lost, or, the Appellant is 
Entitled to a Deduction of the Entire Amount in 
1922 as a Loss. 

It appears to be the reasoning of the Government 
and the Board that when such an expenditure is made, 
it is a capital expenditure, in other words, that a cap- 
ital asset is acquired. Assuming such a position to 
be correct, the taxing statute makes provision for the 
recovery of the cost of the asset out of income by pro¬ 
viding in section 234 (a)(7) supra, that the taxpayer 
shall be allowed as a deduction a reasonable allow¬ 
ance for the exhaustion, wear and tear of property 
used in its trade or business, including a reasonable 
allowance for obsolesence. 

When the expenditure was made, the appellant had 
a remaining statutory corporate existing of 40 years. 
In its return for 1921 it claimed as a deduction under 
234 (a)(7), supra, one-fortieth of the $240,000, or 
$6,000, upon the theory that the expenditure was a 
capital expenditure, the benefits of which would of 
necessity be limited by the life of the corporation. In 
1922 it claimed as a deduction the remaining $234,000 
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as a loss upon the theory that the asset acquired fead 
been lost and that the corporation would realize tbs 
further benefits from the expenditure. 

Regarding the meaning of section 234 (a)(7) of the 
Revenue Act of 1921 under which the appellant 
claimed the deduction of $6,000 in 1921, the Board 
said in the Appeal of General Equipment Co.,| 2 B. 
T. A. 804 at 811: 


4 ‘The theory underlying this provision of the 
statute is the allowance of a return to the tax¬ 
payer of his capital investment before taxing a 
profit derived in part from the exhaustion or 
using up of capital. Appeal of William J. Obthei- 
mer, 1 B. T. A. 18; Appeal of The Brevoort jHotel 
Co., 1 B. T. A. 132; Appeal of Union Metal Man¬ 
ufacturing Co., 1 B. T. A. 395; Appeal of William 
Harris, Jr., 2 B. T. A. 156. It is grounded on the 
fact that most kinds of property approach a point 
where their usefulness is exhausted bither 
through actual wear and tear, the normal prog¬ 
ress of the art, or the effluxion of time. Such an 
allowance may be made with respect to assets em¬ 
ployed in the business, where the lessening in val¬ 
ue or their exhaustion is 'attributable entirely 
to their gradual diminishing life measured in 
periods of time, such as copyrights, leaseholds, 
and patents. And this principle may be extended 
to contracts and other intangible property where 
their life is definitely limited.’’ 

j 

It is also well settled that the unrecovered cost of 
an oil lease or mining claim is allowable as a deduction 
in the year of the abandonment of the lease or claim, 
0. H. Fell v. Commissioner, 7 B. T. A. 263; C. H. Good¬ 
win v. Commissioner, 9 B. T. A. 1209 and appeal of 
Thomas Thorkildsen, 2 B. T. A. 570. j 

The appellants position on this point finds further 
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support in the decision of the Board in the case of 
Malta Temple Association v. Commissioner, Docket 
No. 29476, promulgated on May 8, 1929, but not offi¬ 
cially reported at this time. The petitioner in that 
case was organized as a corporation in 1924. In con¬ 
nection with its organization expenses of $1,087.40 
were incurred and paid. Its only activity was that of 
acquiring and operating a building known as Malta 
Temple. The building was sold in 1925 and the cor¬ 
poration was dissolved. The petitioner contended 
that the organization expenses amounting to $1,087.40 
should be considered as a part of the cost of the build¬ 
ing for the purpose of ascertaining the gain resulting 
from its sale. The Board said in part: 

“Upon dissolution and surrender of its cor¬ 
porate franchise in the year 1925 the petitioner 
abandoned or lost a corporate asset which had 
cost it $1,087.40, no part of which had been re¬ 
turned to it through exhaustion deductions or as 
ordinary and necessary expense deductions. We 
think that such a loss clearly falls within the pro¬ 
visions of section 234 (a) (4) of the Revenue Act 
of 1924 and is deductible in computing net income 
of the year when sustained.’ ’ 

If the decision of the Board in the Malta Temple 
case should not be considered authority for the orig¬ 
inal treatment of the expenditure in the returns filed 
by the appellant it is authority for the proposition 
that the entire amount is a deductible loss in the year 
1922, when the stock was called and retired and the 
asset lost. 
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POINT IV. 

The $25,000 Payment to the Corning Hospital in 1922 
Was an Ordinary and Necessary Expensel 

The record clearly shows the circumstances under 
which the payment was made. The decisions already 
cited under Point I are ample authority for its deduc¬ 
tion. See also appeal of Thomas Showe Co., 1 B. T. A. 
124; Appeal of Poinsett Mills, 1 B. T. ,A. 6; Appeal of 
Holt-Granite Mills Co. 1 B. T. A. 1246; Elm City Cot¬ 
ton Co. v. Commissioner, 5 B. T. A. 309; Hibboarg, 
Spencer, Bartell & Co. v. Commissioner, 5 B. |T. A. 
4634 and Superior Pocahontas Coal Co. v. Commis¬ 
sioner, 7 B. T. A. 380. I 

i 

i 

CONCLUSION j 

It is submitted that the order and judgment of the 
Board of Tax Appeals is erroneous in the particulars 
herein set forth and should be reversed. 

i 

I 

Respectfully submitted, 

j 

Laurence Graves, j 
Attorney for Appellant , 

618 Southern Building, 
Washington, D. C. 

June 14, 1929 j 

j 

j 

j 

! 
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i 
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In the Court of Appeals of the District of 

Columbia 

October Term, 1929 ! 


No. 4860 

i 

Corning Glass Works, appellant j 

i 

V. | 

Commissioner of Internal Revenue, appellee 


APPEAL FROM THE BOARD OF TAX APPEALS 


BRIEF FOR APPELLEE 


PREVIOUS OPINION 

The only previous opinion in the present case is 
that of the United States Board of Tax Appeals 
(R. 12-41), which is reported in 9 B. T. A. 771. j 

i 

JURISDICTION 

i 

This appeal involves income and exeess profits 

taxes for the calendar year 1921 and income taxes 

for the calendar year 1922, and is taken from an 

order of redetermination of the United States 

Board of Tax Appeals entered February 28, 1928. 

(R. 41.) The case is brought to this Court by peti- 

<i> 

i 

i 

i 

i 

j 

j 


I 
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tion for review filed August 27, 1928 (R. 43), pur¬ 
suant to the Revenue Act of 1926, c. 27, Sections 
1001,1002, and 1003, 44 Stat. 9,109-110. 

QUESTIONS PRESENTED 

1. Appellant paid an investment broker commis¬ 
sions or compensation for marketing an issue of 
its preferred stock. Are such commissions allow¬ 
able as deductions in determining net income ? 

2. Is the sum of $25,000 contributed by appellant 
to a hospital deductible as an ordinary and neces¬ 
sary business expense ? 

STATUTE AND REGULATIONS INVOLVED 

Revenue Act of 1921, c. 136, 42 Stat. 227: 

Sec. 234. (a) That in computing the net 
income of a corporation subject to the tax 
imposed by section 230 there shall be allowed 
as deductions: 

(1) All the ordinary and necessary ex¬ 
penses paid or incurred during the taxable 
year in carrying on any trade or business, in¬ 
cluding a reasonable allowance for salaries- 
or other compensation for personal services 
actually rendered * * *. 

Treasury Department Regulations 62: 

Art. 21. Meaning of net income .—The tax 
imposed by the statute is upon income. Li¬ 
the computation of the tax various classes 
of income must be considered: * * * 
(c) Net income, meaning gross income less 
statutory deductions. The statutory deduc¬ 
tions are in general, though not exclusively,. 




I 
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expenditures, oilier than capital expendi¬ 
tures, connected with the production of 
income. * * * 

Abt. 101. Business expenses. —Business 
expenses * * * include all items enter¬ 
ing into what is ordinarily known as the cost 
of goods sold, together with selling and man¬ 
agement expenses * * *. Among j the 
items to be treated as business expenses are 
material, labor, supplies, and repairs in the 
case of a manufacturer, while a merchant 
would include his purchases of goods bought 
for resale. In either case the amount to be 
taken as a deduction in any year should be 
determined by taking into consideration the 
inventory at the beginning and end of the 
year. Other items that may be included as 
business expenses are reasonable compensa¬ 
tion for the services of officers and employees, 
traveling expenses while away from home 

* * *, advertising and other selling ex¬ 

penses, together with insurance premiums 
against fire, storm, theft, accident, or other 
similar losses in the case of a business, pnd 
rental for the use of business property. 

* * * A taxpayer is entitled to deduct! the 
necessary expenses paid in carrying on his 
business from his gross income from what¬ 
ever source. * * * 

i 

Art. 543. Sale of capital stock. —The pro¬ 
ceeds from the original sale by a corporation 
of its shares of capital stock, whether shell 
proceeds are in excess of or less than the par 
value of the stock issued, constitute the capi¬ 
tal of the company. If the stock is sold at 
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a premium, the premium is not income. 
Likewise, if the stock is sold at a discount, 
the amount of the discount is not a loss de¬ 
ductible from gross income. * * * 

Art. 561. Allowable deductions .—In gen¬ 
eral, the deductions from gross income al¬ 
lowed corporations are the same as allowed 
individuals, except that corporations may 
deduct dividends as provided in paragraph 
(6) of section 234 (a) and may not deduct 
charitable contributions. * * * 

Art. 562. Donations .—Corporations are 
not entitled to deduct from gross income 
charitable or other contributions which in¬ 
dividuals may deduct under paragraph (11) 
of section 214 (a). Donations made by a 
corporation for purposes connected with the 
operation of its business, however, when lim¬ 
ited to charitable institutions, hospitals, or 
educational institutions conducted for the 
benefit of its employees or their dependents, 
are a proper deduction as ordinary and nec ¬ 
essary expenses. Donations which legiti¬ 
mately represent a consideration for a bene¬ 
fit flowing directly to the corporation as an 
incident of its business are allowable deduc¬ 
tions from gross income. For example, a 
street-railway corporation may donate a sum 
of money to an organization intending to 
hold a convention in the city in which it op¬ 
erates, with the reasonable expectation that 
the holding of such convention will augment 
its income through a greater number of 
people using the cars. Sums of money ex¬ 
pended for lobbying purposes, the promotion 


or defeat of legislation, the exploitation of 
propaganda, including advertising other 
than trade advertising, and contribution^ for 
campaign expenses, are not deductible from 
gross income. 

Art. 563. Sale of capital stock, bonds, and 
capital assets .—A corporation sustains no 
deductible loss from the sale of its capital 
stock. See article 543. * * * j 

i 

Art. 582. Capital expenditures .—Ex¬ 
penses of the organization of a corporation, 
such as incorporation fees, attorneys’ and 
accountants’ charges, are ordinarily capital 
expenditures * * *. j 

i 

STATEMENT OE EACTS 

i 

The facts as found by the Board of Tax Appeals, 
which are pertinent to the issues involved herein^ are 
briefly as follows: 

Petitioner is a corporation organized in Decem¬ 
ber, 1911, under the laws of the State of New Yprk, 
and has a corporate life of fifty years from datte of 
organization. (R. 14.) In December, 1920, peti¬ 
tioner being in need of money on account of a large 
increase in business that year over the year before, 
and being unable to borrow from the banks, it Was 
decided that its preferred stock in the amount of 
$3,000,000 be issued as of December 1, 1920. ;(R. 
24.) | 

The preferred stock was issued, carrying a cumu¬ 
lative dividend of 8 per cent, and was redeemable 
on any dividend date at 110 and accrued dividends. 
(R. 24.) 

j 

j 

i 

I 

i 

I 

i 
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In December, 1920, petitioner entered into a con¬ 
tract with Estabrook & Company, bankers, of Bos¬ 
ton. This contract is evidenced by the following 
letter dated December 3, 1920, from petitioner to 
Estabrook & Company (B. 24-26): 

We have your letter of the 2d inst. As a 
result of points arising during our confer¬ 
ence yesterday with your counsel, Mr. Morse, 
your letter has been changed with his assent 
to read as follows: 

“We submit the following offers: 

“We understand that your Company pro¬ 
poses to increase its capital stock by author¬ 
izing $7,000,000 par value eight per cent 
cumulative preferred stock in shares of the 
par value of $100 each, and to offer forthwith 
$3,000,000 of such stock to the common stock¬ 
holders at a price of $100 per share. 

“We offer to purchase at a price of $100 
per share and accrued dividends all or any 
part of the $3,000,000 of stock which is not 
taken by stockholders on the following terms 
and conditions and subject to such prior 
offering to stockholders: 

“On or before January 5, 1921, we will 
take up and pay for $1,500,000 par value of 
such stock and will take up and pay for all 
of the $3,000,000 par value thereof, not later 
than June 30, 1921. We are to have the 
right to take up and pay for all or any of 
such stock at any earlier date in case we 
wish to do so. 

“Upon request from your Company at any 
time after January 5, 1921, we will take up 
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i 

j 
i 

i 

i 
i 

i 

i 

and pay for $750,000 par value of such stock 
(in addition to the $1,500,000 par value to be 
taken upon or before January 5, 1920) on 
March 31,1921. 

“All stock taken by us shan be accom¬ 
panied by a refusal to take the stock from 
the stockholder to whom such stock is 
offered. 

“We are to receive for our services and 
as consideration for this contract the sum 
of $240,000. This sum is to be paid, if we 
so elect, pro rata, as the stock is tak^n up 
by us. | 

“Your company will pay all expenses in 
connection with the issue of such stock, 
except that this shall not include payment 
for legal services of counsel employed by us. 

“We are to be furnished annually a com¬ 
plete balance sheet of your Company] and 
we are to have the right at any time at our 
expense to have an auditor of our selection 
make an examination of the books of your 
Company. 

“Such stock shall be entitled to the rights 
and preferences shown in Schedule A, at¬ 
tached hereto. 

“Our obligation shall be conditioned upon 
all legal matters in connection with your 
Company and the issue of such stock being 
satisfactory to our counsel. 

“A letter from you accepting this offer 
will create a contract between us, and unless 
you desire a more formal contract none will 
be necessary. I 

“We take pleasure in accepting youi: of¬ 
fer as above set forth. Nothing further 

74569—29-2 
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will be required to constitute the contract 
between us except a letter from you ratify¬ 
ing the changes in your letter of December 
2, which changes are embodied herein.” 

On December 7, 1920, Estabrook & Company, by 
letter of that date, confirmed petitioner’s letter of 
December 3,1920. (R. 26.) 

The preferred stock which petitioner agreed to 
sell to Estabrook & Company, bankers, was issued 
to them during the period from January 6,1921, to 
March 1,1921. (R. 26.) 

The respective amounts making up the $3,000,000 
were deposited by Estabrook & Company in its 
bank to the credit of petitioner. The amount of 
$240,000, which petitioner agreed to pay Esta¬ 
brook & Company, was paid during the period from 
January 7 to March 1,1921. (R. 26.) 

Pursuant to due notice, the said issue of peti¬ 
tioner’s preferred stock of $3,000,000 was called 
and retired on or about December 1, 1922. Peti¬ 
tioner sought in its income tax returns to deduct, 
on account of its payments to Estabrook & Com¬ 
pany, $6,000 from its gross income for 1921 and 
$236,000 from its gross income for 1922. The Com¬ 
missioner disallowed both deductions. (R. 26.) 

The Coming Hospital, which is situated in the 
City of Coming, New York, is maintained to meet 
the hospital needs of Corning and is the only pub¬ 
lic hospital in that city. The hospital also affords 
its facilities to a large manufacturing plant two 
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miles distant from Corning. In the year 1921 it 
had about fifty rooms available for patients. | At 
times all of these rooms were occupied. It yras 
found necessary to double the capacity of the hos- 

i 

pital in 1922, and, in addition thereto, to purchase 
new, modem equipment. This required between 
$250,000 and $300,000. The money was raised by 
public subscription. (R. 30.) The two principal 
stockholders of petitioner each subscribed abput 
$25,000. In 1922 petitioner’s Board of Directors 


adopted the following resolution (R. 31) : 

i 

On motion of Mr. A. A. Houghton, 
seconded by Mr. G. B. Hollister, it y?as 
unanimously resolved that the Coming Glass 
Works donate $25,000 to the building fund 
of the Corning Hospital. 


This amount was paid by petitioner to the Coin¬ 
ing Hospital in the year 1922. The average num¬ 
ber of persons employed in petitioner’s plant in the 
city of Corning, in the year 1922, was 2,167. The 
population of Corning was about 15,000. Acci¬ 
dents suffered by employees of petitioner were 

• | 

divided into two classes, reported or compensation 
cases, which were those cases where employees were 
expected to be absent from work more than a week, 
and minor accidents. There were 796 reported 

cases in 1920, 463 in 1921, and 574 in 1922. The 

! 

number of cases involving minor injuries averaged 
about five times the number of reported cases. The 
largest part of the injuries resulted from hot flying 
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glass, also injuries resulting from the operation of 
machinery. Petitioner paid to the Corning Hospi¬ 
tal for treatment of its employees $1,308.23 in 1921 
and $586 in 1922. The daily rate of the hospital 
for rooms was $2 per day. Prior and subsequent 
to 1922 petitioner maintained at its plant a dis¬ 
pensary having four rooms and two beds and em¬ 
ployed a full-time nurse. Prior to 1922 it employed 
a physician, who called at the plant twice a day. In 
1922 it employed a full-time physician. This phy¬ 
sician complained that the facilities furnished him 
were inadequate and requested that they be en¬ 
larged. This would have been very expensive. 
About this time the plans for the enlargement of the 
Corning Hospital were under way and it was deter¬ 
mined that it would be better for the corporation 
to make a contribution to the hospital building fund 
than to go to the expense of enlarging is dispensary 
facilities at the plant. The contribution of $25,000 
was then made. (R. 31.) 

Appellant sought to deduct this contribution 
from its gross income for 1922 as an ordinary and 
necessary expense for that year. The Commis¬ 
sioner disallowed the deduction. 


The Board of Tax Appeals sustained the action 
of the Commissioner, raid the petitioner brings this 
proceeding for review by this court of the decision 
of the Board. The Board considered a number of 
other questions in its opinion and findings of fact, 
but they are not at issue in this case. 
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SUMMARY OF ARGUMENT 

i 

The payment of $240,000 as commissions or as 
compensation for services in marketing an issue 
of stock is not deductible as an ordinary and neces¬ 
sary expense of carrying on the business of the cor¬ 
poration. It is a capital transaction and the pay¬ 
ment merely reduces the net proceeds received from 
the sale of the stock. For the same reason it is' not 
deductible as a loss or allowable in depreciation. 
Simmons Co. v. Commissioner of Internal Reve¬ 
nue, 33 F. (2d) 75; Appeal of Emerson Electric 
Manufacturing Co., 3 B. T. A. 932; Appeal of Sim- 
mons and Hammond Manufacturing Co., 1 B. T. A. 
803. | 

Long-continued departmental practice and Con¬ 
struction, impliedly sanctioned by later enactments 
of Congress, support appellee’s contention and! are 
entitled to great weight. See Articles 21, 101,: 563 
of Regulations 62, followed by the same numbered 
articles of Regulations 65 and 69, and Articles 41, 
121, and 176 of Regulations 74. See also Simmons 
Co. v. Commissioner of Internal Revenue, supra; 
National Lead Co. v. United Stales, 252 U. S. 140, 
146. ! 

i 

The sum of $25,000 paid to the Corning Hospital 
was a charitable contribution. It was not an or¬ 
dinary and necessary expense of carrying on j ap¬ 
pellant’s business, and the nature of the use of the 
fund was capital expenditure rather than expense. 
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ARGUMENT 

I 

The $240,000 was not an ordinary and necessary expense 

Accepting literally the terms of the agreement 
between taxpayer and Estabrook and Company 
relative to the marketing of $3,000,000 of 8 per cent 
cumulative preferred stock, the latter agreed to 
purchase it at par ($3,000,000), the taxpayer agree¬ 
ing to pay for such “services” $240,000. Tax¬ 
payer urges in its brief under Points I and II that 
the $240,000 is deductible as an ordinary and nec¬ 
essary expense, either in 1921 or apportioned be¬ 
tween 1921 and 1922. 

Appellee finds it unnecessary to consider the year 
involved, because the amount in question is not an 
ordinary and necessary expense. This question is 
fully considered in Simmons Co. v. Commissioner of 
Internal Revenue (C. C. A. 1st), 33 F. (2d) 75. 
Since the decision is directly in point and the only 
appellate ruling upon the question, the relevant por¬ 
tions are here set out at length. The court said 
(p. 75): 

(1) The Board adhered to its previous rul¬ 
ings in the appeal of Charles H. Lilly Co 
2 B. T. A. 1058, and Emerson Mfg . Co., 3 
B. T. A. 932; and held that bankers’ com¬ 
missions paid for a sale of shares were not 
deductible as “ordinary and necessary ex¬ 
penses in carrying on the business. ” 

We think this ruling was right, for the 
reasons adequately stated in the Emerson 
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Mfg. Co. Case, 3 B. T. A. 932. While ex¬ 
penses for organization or for obtaining ad¬ 
ditional capital are frequent in growing and 
successful enterprises, we think it clear that 
they are not “ ordinary and necessary ex¬ 
penses” in the productive operations of such 
concerns within the meaning of the tax laws. 

If the language used seemed to us doubt¬ 
ful (as it does not), the practically contem¬ 
poraneous construction by the Treasury 
Department in its regulations would re¬ 
quire us to exclude expenses incident to the 
organization of a corporation and the; sale 
of its capital stock as being within the; fair 
meaning of “ ordinary and necessary ex¬ 
penses incurred in carrying on the business” 
of such corporation. In effect, the regula¬ 
tions limit deductible expenses to the cur¬ 
rent operating expenses incurred in I pro¬ 
ducing the income. See articles 21, j 101, 
582. The case in that regard falls under the 
familiar rule that contemporaneous con¬ 
struction given to an Act of Congress by 
the executive officers charged with its en¬ 
forcement, though not controlling, is en¬ 
titled to great weight. Baltzell v. Mitchell 
(C. C. A.), 3 P. (2d) 428, 430; compare 
National Lead Co. v. United States, 252 
U. S. 140, 146, where the Supreme ()ourt 
points out the additional weight attaching 
to such construction from the fact that Con¬ 
gress has, by subsequent legislation, given 
it implied approval. The construction! that 
only operating expenses are deductible un¬ 
der section 234 (a) (1) was being applied by 
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the Treasury Department when Congress 
reenacted the provision, in unchanged form, 
in the Revenue Acts of 1921, 1924, 1926, and 
1928. 42 Stat. 254; 43 Stat. 283; 44 Stat, 41; 
45 Stat. 799. See also Brewster v. Gage (C. 
C. A.), 30 F. (2d) 604, 606. 

The court adopts the reasoning of the Board in 
Appeal of Emerson Electric Manufacturing Co., 
3 B. T. A. 932. In that case the Board said (p. 
935): 

The use of capital is ordinarily and gener¬ 
ally necessary in the conduct of a business 
enterprise, but it does not follow that the 
expense incident to its procurement is an 
ordinary and necessary business expense 
within the purview of the statute. 

Expenses incurred by a corporation in 
selling its capital stock, the proceeds from 
which are to be permanently invested in 
property or otherwise used in the operation 
of the business, subject to all its risks and 
hazards, are not deductible expenses, for the 
reason that such expenses are incurred in 
connection with a capital transaction. The 
only effect of expenses of this character, as 
in the case of discount at which the shares of 
stock may be sold, is to reduce the capital 
available to the corporation, and they can 
not be used to reduce the income from opera¬ 
tions. They represent a capital expenditure 
which should be charged against the proceeds 
of the stock and not recouped out of operat¬ 
ing earnings. Further, it is clear to us that 
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the revenue of a day or a year should not be 
burdened with the cost of acquiring addi¬ 
tional capital, the benefits from which will 
inure the corporation over a long period of 
years. 

See also Grain King Manufacturing Co. v. Com - 

_ i 

missioner, 14 B. T. A. 793; Blumberg Brothers Co. 
v. Commissioner ,12 B. T. A. 1021; Clarence Whit¬ 
man & Sons, Inc., v. Commissioner, 11 B. T, A., 
1192; Holeproof Hosiery Co. v. Commissioner, 11 

j 

B. T. A. 547; Simmons Co. v. Commissioner, 8 B. 
T. A. 631; Appeal of First National Bank of St. 
Louis, 3 B. T. A. 807; Appeal of Charles H. Lilly 
Co., 2 B. T. A. 1058; and Appeal of Logan-Gregg 
Hardware Co., 2 B. T. A. 647. j 

In view of the foregoing it is unnecessary to refer 
specifically to the several cases cited by taxpayer, 
because they distinguish themselves upon a read- 

i 

ing of the quotations therefrom in taxpayer’s brief 
(pp. 11-15). | 

I 

Taxpayer attempts to distinguish the Emerson 
Electric Manufacturing Co. Case, supra, upoii the 
theory that in the present case the financing was in¬ 
tended to be only temporary. There was no re¬ 
quirement on the part of taxpayer to redeem such 
stock short of the existence of the corporation, even 

i 

though it retained the privilege of so doing. That 
the stock was redeemed within two years was a 

r 

mere exercise of the privilege, not a necessity: It 
could have been used over a long period of years. 
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Nevertheless, even though we incorporate the 
temporary element into the case, the transaction 
was no less a capital transaction and the amount 
of capital received was merely reduced by the 
amount received by the broker. Whether the stock 
was redeemed in two or in forty years, its sale re¬ 
sulted in a net capital addition for the use of the 
corporation, and the sale does not differ from a 
sale of stock in which the corporation does not have 
the intention to redeem. Such stock could nor¬ 
mally be redeemed by purchase on the open market 
whether the right to redeem was reserved or not. 
The element of temporary investment appears, 
therefore, to offer no material distinction from the 
Simmons Co. Case, supra. 

A detailed consideration of the departmental con¬ 
struction and legislative history of the statute as 
applied to the present case is omitted because of 
the full treatment quoted from the opinion in the 
Simmons case, supra. Articles 21, 101, and 563 of 
Regulations 62, promulgated under the Revenue 
Act of 1921, are here controlling. Similar provi¬ 
sions have been included in all subsequent regula¬ 
tions. See Articles 21,101, and 563 of Regulations 
65 under the Revenue Act of 1924; Articles 21,101, 
and 563 of Regulations 69 under the Revenue Act 
of 1926; and Articles 41, 121, and 176 of Regula¬ 
tions 74 under the Revenue Act of 1928. 

An opinion was also published by the Bureau of 
Internal Revenue in 1922, I. T. 1198, Cumulative 
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Bulletin 1-1, page 275, to the effect that a commis¬ 
sion paid to market preferred stock is a nondeducti¬ 
ble capital expenditure. This opinion was based 
upon Article 563 of Regulations 45, promulgated 
under the Revenue Act of 1918, which is identical 
with the Articles of the same number referred to 
above. This ruling is still being applied by |the 
Treasury Department. 

The opinion in the Simmons case, supra , traces 
the reenactment of the same principles in the later 
revenue acts and cites ample authority for the prin¬ 
ciple that the departmental construction is entitled 
to great weight, particularly when such construc¬ 
tion receives the implied sanction of Congress in 
later enactments. See also New Haven Railroad v. 
Interstate Commerce Commission, 200 U. S. 361, 
401; Copper Queen Mining Co. v. Arizona Board, 
206 U. S. 474, 479. j 

It is urged, therefore, that it is well settled that 
commissions paid for the marketing of capital 
stock can not be deducted as an expense in deter¬ 
mining net income. 

II | 

There is no taxable gain or deductible loss upon the issu¬ 
ance and redemption or repurchase by a corporation of 
its own stock 

i 

Under Point III taxpayer, admitting for the 
purposes of the argument that the transaction in 
question was a capital transaction (as held by ;the 
Board and urged by appellee), urges that there tvas 
a deductible loss when the stock was redeemed, j It 
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is significant that although the stock was redeem¬ 
able at 110 (R. 24, 26), taxpayer claims as its loss 
only the amount of discount below par (the $240,- 
000 paid to Estabrook and Company), and makes 
no effort to deduct the difference between par and 
110. 

The appellee maintains, however, that no taxable 
gain or deductible loss results from the sale or pur¬ 
chase (redemption) by a corporation of its own 
stock. In Simmons Co. v. Commissioner of In¬ 
ternal Revenue, supra, the court said (p. 76): 

Commissions paid for marketing stock 
simply diminish the net return from the 
stock issue. Financially, they are equivalent 
to an issue of stock at a discount from par; 
* * *. (Italics inserted.) 

It has been held repeatedly by the Board of Tax 
Appeals that there is no taxable gain or deductible 
loss in connection with the disposition or acquisi¬ 
tion by a corporation of its own stock. 

In Emerson Electric Manufacturing Co., supra 
(cited with approval in Simmons Co. v. Commis¬ 
sioner of Internal Revenue, supra), the Board said 
(p. 935): 

We think it perfectly clear that the amount 
received by a corporation in excess of the 
par value of its stock is not income to the 
corporation, but is in fact a paid-in surplus, 
and that the converse is equally true, that 
when stock is sold for less than its par value 
the corporation has not suffered a loss. 


I 
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Again, in the same opinion, the Board said 
(p. 935): j 

The only effect of expenses of this charac¬ 
ter, as in the case of discount at which the 
shares of stock may be sold, is to reduce the 
capital available to the corporation, and they 
can not be used to reduce the income fr0m 
operations. They represent a capital ex¬ 
penditure which should be charged against 
the proceeds of the stock and not recouped 
out of operating earnings. 

See also Appeal of Simmons and Hammond 
Manufacturing Go., supra; Appeal of Cooperative 
Furniture Co., 2 B. T. A. 165; Appeal of Charles 
H. Lilly Co., supra; Appeal of Emerson Electric 
Manufacturing Co., supra; and William Cluff Co. 
v. Commissioner, 7 B. T. A. 662. I 

The underlying reasons are clear. Such trans¬ 
actions involve merely an increase or decrease in 
invested capital. If a corporation issues its stock 
at less than par it has not lost the difference be¬ 
tween par and the price of issuance. It never had 
it to lose. It merely receives that much less in¬ 
vested capital. If the rule were otherwise, cor¬ 
porations could place the par value of their stock 
at high figures, and by selling below par could \Wpe 
out all taxable gain by a fictitious loss. 

Likewise, it is equally fallacious to suggest that 
if a corporation issues stock, whether below, at, or 
above par, and afterwards redeems or repurchases 

I 

at a higher amount, there is a deductible loss. 


j 

i 
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Such a repurchase is a distribution of capital (in¬ 
cluding surplus) to the stockholder in question. 

An illustration will clarify the principle. The 
market price of General Motors common has in¬ 
creased by leaps and bounds. So have the net as¬ 
sets of the corporation included in capital and sur¬ 
plus. If the corporation issued its stock at 10 in 
former years and now desires to retire part of it at 
200, it is obvious that it has not lost $190 a share. 
Nor would it have gained $190 a share if some of 
the original stock had been retained in the treasury 
and later sold at $200. Each price represents the 
then market value of the equity in the corporation’s 
net assets. A purchase of its own stock decreases 
the net assets to the extent of the purchase price and 
results in a pro tanto reduction in invested capital. 
A sale of its own stock in the same manner increases 
the invested funds at the disposal of the corpora¬ 
tion. 

In the present case the commissions paid to Esta- 
brook & Company merely resulted in the receipt of 
a smaller sum for use as invested capital and are 
not the basis of a deductible loss. 

Again, Congress has given its implied sanction 
to the departmental construction here urged. The 
Treasury Department placed its construction upon 
Section 234 (a) (4) of the Revenue Act of 1921, as 
applied to the present case, in Article 563 of Regu¬ 
lations 62. The section has been reenacted in all 
subsequent Revenue Acts, including the Revenue 
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Act of 1928. All of the Board decisions cited in this 
connection antedated the passage of the 1928 Act. 
Such construction, particularly when sanctioned 
by the later Acts of Congress, is entitled to great 

i 

weight. (See cases cited in Part I of this Brief.) 

The construction urged by taxpayer therefore is 
again contrary to well established authority and 
long continued practice. 

i 

111 

The $240,000 is not allowable as a depreciation deduction 

It has already been demonstrated that the $240,- 
000 in question represents only the discount under 
par at which the stock of the company was mar¬ 
keted. The company received the sum of $2,7601,000 
for the issuance of stock of the par value of $3,000,- 
000. Accepting this principle (Simmons Co. v. 
Commissioner of Internal Revenue, supra) the sum 
of $240,000 is not to be deducted as an allowance 
for depreciation. It is not property of the tax¬ 
payer, never having belonged to it in any sense.j As 
far as taxpayer is concerned, it is only the iheas- 
ure between par and what was actually received. 
Par is immaterial in determining what assets were 
actually received in consideration for the stock.; In 
other words, the taxpayer received the net sum of 
$2,760,000 for its stock. What the brokerage house 
made as its profit is immaterial. 

Section 234 (a) (7) of the Revenue Act of 1921, 
referred to by taxpayer as authority for a depre- 
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ciation allowance, applies only to “ property used 
in the trade or business.” The $240,000 was not 
property of the taxpayer, nor was it used in the 
business. From the legal standpoint, as far as tax¬ 
payer is concerned, it never existed. 

No doubt there was a proper depreciation allow¬ 
ance upon the property purchased by the net sum 
of $2,760,000 realized from the sale of the stock. 
Further than this, no basis for depreciation 
appears. 

In Simmons Go. v. Commissioner of Internal 
Revenue , supra, it was decided that the amount of 
commissions paid for the sale of capital stock is 
not to be included in invested capital. It was in 
this connection that the court said (p. 76), as quoted 
above, that i such commissions are financially 
“equivalent to an issue of stock at a discount from 
par.” 

IV 

The contribution of $25,000 to the Coming Hospital is not 
deductible as an ordinary and necessary expense 

Corporations are not entitled under the law to 
deductions for contributions to charity. Taxpayer 
seeks to deduct the contribution of $25,000 for the 
erection of an addition to the Corning Hospital as 
an ordinary and necessary expense. The facts 
negative such a possibility, however. In 1921 tax¬ 
payer paid $1,308.23 and in 1922, $586 for treatment 
of its employees. (R. 31.) There is no evidence 
whatever to the effect that $25,000 was in any sense 
an ordinary or necessary amount to be paid in any 
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one year. It is out of all proportion to any pos¬ 
sible usual cost for medical treatment in such year. 
Or, to approach it from the standpoint of the bur¬ 
den of proof, there is no evidence that it was an 
ordinary expenditure for a single year necessary 

j 

in carrying on the business. 

It goes without saying, of course, that the! de¬ 
termination of net income for tax purposes is 
based upon a system of yearly gains and losses. 
De Loss v. Commissioner, 28 F. (2d) 803,1805. 
See also United States v. Anderson et al . and 
United States v. Yale and Towne Mfg. Co., 269 
U. S. 422, where a reading of the opinion at pages 
440 and 441 accepts this principle as a concesteum. 
The Board holds that, while taxpayer benefited 

i 

from the presence of the hospital, the benefits were 
incidental rather than direct. (R. 40.) Even 
though we take the view, arguendo, that the bene¬ 
fit was direct, however, the amount paid is not an 
ordinary and necessary expense. It is rather of 
the nature of a capital expenditure. The fund was 

i 

to be used with other funds for doubling the ca¬ 
pacity of the hospital and purchasing modern 

! 

equipment (R. 30), both of which are capital as¬ 
sets, not intended to be paid for from the income 
of a particular year. 

While in the nature of capital expenditure, how- 

i 

ever, taxpayer has received no property in ex- 

i 

change which is subject to a depreciation allow¬ 
ance, nor is there any evidence upon which such 
depreciation might be based. 
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It seems clear, therefore, that taxpayer is not, 
under the facts, entitled to any deduction for the 
contribution so made. 

CONCLUSION 

It is urged from the foregoing that commissions 
paid by a corporation for the sale of its own capital 
stock are not allowable as a deduction in determine 
ing net income. The effect of the payment of such 
commissions is only to reduce the net amount re¬ 
ceived from the sale of such stock as invested 
capital. 

The payment to the Corning Hospital was 
clearly a charitable contribution. There is no evi¬ 
dence from which it may be argued that such pay¬ 
ment was an ordinary and necessary expense. 

Respectfully submitted. 
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